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PREFACE. 



The vast increase which of late years has taken 
place in the number of actions brought in our 
Courts for compensation for injuries occasioned 
by negligence, and the somewhat obscure state 
of the law in many particulars applicable to this 
description of litigation, have induced the Author 
of the following pages to endeavour to supply, in 
a compendious and convenient shape, a volume, 
by which a ready reference may be obtained to 
the authorities upon the subject. 

There is, perhaps, no branch of the law which, 
within so short a period, has so grown and de- 
veloped itself, as that which has spread over the 
subject of Negligence. Few sittings take place 
at Nm Prius at trhich several actions for negli- 
gence are not brought to trial, whilst there is 
scarcely any description of legal contention in 
which points of difficulty more frequently arise. 

Under such circumstances, it is certainly a 
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matter justifying some surprise that no Treatise 
devoted to the elucidation of the law applicable 
to this head of litigation should heretofore have 
been presented to the public. 

To supply such deficiency the Author has 
ventured to compile the following pages; and 
should his efibrts (inefficient and incomplete as 
they may be) in any way assist in facilitating a 
reference to the law upon the subject, he will 
feel that he will have accomplished a task not 
altogether devoid of utility. 



1, Cloistebs, Temple, 

2lst Novemhery 1870. 
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A TREATISE 



UPON THB 



LAW OF NEGLIGENCE. 



INTRODUCTION. 

Negligence in law, consists in (Hnitting to do some* 
thing that a reasonable man would do, or, the doing of 
something that a reasonable man would not do; in 
either case causing unintentionallj, mischief to a third 
party. 

The action for negligence proceeds from the idea of 
an obligation towards the plaintiff to use care, and a 
breach of that obligation, to the plaintiff's injury. Per 
Wilde, B., in Swan v. The South British Australasian 
Co. {Limited)^ 7 Hur. & N. 603 ; 31 L. J., Ex. 437. 

Some acts are absolutely and intrinsically wrong 
where they directly and necessarily do injury, such as a 
blow. Others are only so from their probable conse- 
quences. There is no absolute or intrinsic negligence ; 
it is always relative to some circumstances of time, place 
or person. It is not negligent or wrong for a man 
to fire at a mark in his own grounds at a distance from 
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2 INTRODUCTION. 

others^ or to ride very rapidly in his own park^ but it is 
wrong to fire near to, and so, to ride on the public high- 
way. The quality of the act is not altered. It is 
wrong in whosoever does it, and so far it is intrinsically 
wrong. So the act of firing or riding fiist in an enclo- 
sure becomes wrong, if the person firing or riding in it 
sees that there is some one near who may be injured. 
But the act is wrong in him only for the reason that he 
knows of its danger. It would not be wrong in any 
one else who did not know that. Per Bramwell, B.,in 
the judgment of the court, in Degg v. The Midland 
Railway Co., 1 Hur. & N. 733 ; 26 L. J., Ex. 174. 

In considering this subject it will be conyenient to 
do so under distinct heads, and in separate chapters. 
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CHAPTER L 

AS TO THE 6EKEBAL LIABILITY FOB NEGLIOBNGB. 

Sect. 1. — As to the decree of negligence, 
„ 2. — As to the proximate oavse and oonsequential if^fury. 
„ 3. — At to inevitable acoidenti. 

Sect. 1. — As to the degree of negligence. 

It has always been the well-established law that if one 
person by any kind of force cause an injury to another,' 
unless it be by inevitable accident or under the sanction 
of legal authority, he is liable to make compensation 
in damages; and it is wholly immaterial that the 
injury was unintentional or accidental. Willes, J., in 
Winsmore v. Greenbank (Willes, 577), observes: "By 
injuria is meant a tortious act ; it need not be wilM 
and malicious, for though it be accidental, an action 
will lie." And in Leame v. Bray (3 East, 600), 
Grose, J., remarks : " Looking into all the cases from 
the Year Book, in 21 Hen. 7, down to the latest de- 
cision on the subject, I find the principle to be, that if 
the injury be done by the act of the party himself at 
the time, or he be the immediate cause of it, though it 
happen accidentally or by misfortune, yet he is answer- 
able in trespass." Thus, where a gun went off whilst 
it was being imcocked (^Weaver v. Wardy Hobart^s 
Bep. 134); and where the defendant, exercising in 
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4 OENEBAL LIAB^LITT FOB KEGLIGEKCE. 

, the train-bands^ fired his musket and accidentaUj hurt 
the plaintiff ( Underwood v. Hewsoriy 1 Stra. 596)^ an 
action was held to be maintainable for the injury. 

As explained in the judgment in Deffff v. The Mid- 
land- Railway Co, {supra), an act lawful in itself may 
become the subject of negligence by the circumstances 
attending it; thus the law requires of persons having in 
their custody instruments of danger^ that they shall 
keep them with the utmost care^ and therefore^ where 
the defendant being possessed of a loaded gun sent a 
young inexperienced girl to fetch it, with directions to 
take the priming out, which was accordingly done, and 
ft damage accrued to the plaintiff's son in consequence 
of the girl presenting the gun at him in sport and 
drawing the trigger when the gun went off, it was held 
that the defendant was liable. Dixon v. Belly 5 Mau. 
& Sel. 198. So, where the de&ndant caused a carboy 
Containing nitric acid to be delivered to the plaintiff, 
who was one of the servants of a carrier, in order that it 
might be carried by such carrier for the defendant, and 
the defendant did not take reasonable care to make the 
plaintiff aware that the acid was dangerous, but only 
informed him that it was an acid, and the plaintiff was 
burnt and injured by reason of the carboy bursting 
whilst in ignorance of its dangerous character he was 
carrying it on his back from the carrier's cart, — ^it was 
held that the defendant was liable in an action for 
damages for such injury. Farrant v. Barnes , 11 Com. 
B. 553 ; 31 L. J., C. P. 137. In his judgment, Erie, 
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C. J., says : '^ I am of opinion that it was the duty of 
the defendant^ knowing the dangeroos nature of the 
acid which was in the carboy, to take reasonable care 
that its dangerous nature should be communicated to 
all those who were about to carry it. Now it is found 
by the jury that he did not do so. The accident 
occurred perhaps &om the explosive character of the 
article ;. but be tliis as it may, it seems to me that the 
plaintiff was employed by the defendant to carry it, and 
BO comes within the distinction pointed out in Lanyrtdpe 
V. Levy (4 Mee. & WeL 337; 7 L. J., Ex. 387), as Ae 
principle of that case. I rely, however, on the case of 
Brass v. Maitland (6 Ell. & Bla. 470 ; 26 L. J., Q. B. 
49), as estabUshing the principle which governs the 
present case. There it was held by Lord Campbell, 
^that while the owners of a general ship undertake that 
they will receive goods and safely carry them and 
deliver them at the destined port, the shippers under- 
take that they will not deUver, to be carried on the 
voyage, packages of goods of a dangerous nature which 
those employed on behalf of the shippers may not on 
inspection be reasonably expected to know to be of a 
dangerous nature without expressly giving notice that 
they are of a dangerous nature.' So, Willes, J., says: 
* I apprehend that a person who gives a carrier goods 
of a dangerous character to carry, which require more 
caution in their carriage than ordinary merchandize, as 
without such caution they would be likely to injure the 
carrier and his servants, is bound in law to give notice 
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of the dangerous character of such goods to the carrier, 
and that if he does not do so he is liable for the conse- 
quences of such omission.' " So, although all the 
Queen's subjects have a right to use the public carriage- 
ways, they must regulate their conduct according to 
circumstances. Thus, where the plaintiff was driving 
a waggon and three horses along a highway, walking 
in the usual way at the head of the leading horse on his 
proper side of the road, and the defendant and his groom 
were riding at a foot pace (meeting the waggon on the 
wrong side), when just as he passed the plaintiff, the 
groom touched his horse with a spur whereupon it 
kicked out and struck the plaintiff, — ^it was held that the 
act of using the spur, when so near the plaintiff, justified 
the j ury in finding negligence. North v. Smithy 1 Com. 
B., N. 8. 572. So, also, it is the duty of persons who 
are driving over a crossing for foot passengers to drive 
slowly, cautiously, and carefully ( Williams v. Richards^ 
3 Car. & Kir. 82 ; Cotton v. Wood, 8 Com. B., N. S. 
571) ; and although a person driving a carriage is not 
bound to keep on the regular side of the road, if he 
does not do so he should use more care and keep a 
better look-out to avoid concussion than would be 
necessary if he were on the proper side {Plucknall v. 
Wilson, 5 C. & P. 375 ; Boss v. Litton, Id. 407) ; and 
it has been well said (Addison on Torts, 2nd ed. 327): 
" The degree of care to be exercised by foot passengers 
in a public thoroughfare to prevent collisions with others 
depends in a great degree upon the injury that will be 
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likely to result to others from their want of care. Thus 
a man who traverses a crowded thorough&re with edged 
tools or bars of iron must take especial care that he 
does not cut or bruise others with the things he carries. 
Such person would be bound to keep a better look-out 
than the man who merely carried an umbrella ; and the 
person who carried an umbrella would be bound to take 
more care in walking with it than a person who had 
nothing at all in his hands." So^ where the plaintiff 
was possessed of &.rm buildings and stacks of com 
standing in a close in his occupation^ and nearly ad- 
joining another close in the occupation of the defendant^ 
and the defendant placed a stack of hay on his dose^ 
which heated and smoked and gave out a strong smell 
indicating that the hay-stack was in danger of taking 
fire^ and the defendant knowing its dangerous condition 
nevertheless kept it in his close although he could have 
removed it^ and it ignited and burst into flame and set 
fire to the adjoining farm buildings of the plaintiff^ — 
it was held that the defendant was liable. VaugJian v. 
Menlove, 3 Bing., N. C. 468. 

Where the injury complained of has resulted from 
negligence in leaving instruments of danger^ such as a 
horse and cart, unattended in a public thorough&re or 
place of public resort, it is for the jury to inquire whether 
the horse was vicious or steady, whether the horse was 
left &r an imreasonable time, and whether there was 
any excuse for leaviog it at all unattended, whether 
assistance could have been procured to watch the horse. 
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whether the street was unfirequented or thronged^ and 
especiaDj whether hirge numberB of joxxng children 
might reasonably be expected to be about the spot. 
Lynch tr. Nurdiuy 1 Q. B. S8. If, indeed, the mjnrj 
complained of arose fiom the voluntary action of the 
plaintiff, but which action was forced upon him by the 
misconduct of the defendant, he will still be entitled to 
recover damages for it. This proposition was well 
illustrated by M(mtague Smith, J., in Adams v. The 
Lancashire and Yorkshirs Railway Co. (38 L. J., 
C. P. 276), in which the plaintiff sought to recover 
damages for an accident in fidling out of the train, 
through the door, whidii was unfiistened to the know- 
ledge of the plaintiff and upon which he leant, flying 
open. In holding that the plaintiff was not under the 
circumstances entitled to recover, the learned judge 
said : ** I agree to the proposition that if the neglect of 
the defendants puts a passenger in a position of alter- 
native danger, so that there is danger if he remains still, 
and also danger if he attempts to avoid it, and if, in so 
attempting to avoid it, an injury occurs to him, such 
injury flows from the negligence of the defendants ; but 
if this be not so, and he is only subjected to incon- 
venience, and voluntarily runs into peril to remedy it, 
and receives injury, such injury does not arise from the 
negligence of the defendants. It is not necessary to 
lay this dotm as a general rule, for I by no means say 
that if there be great inconvenience and little peril, it 
may not be reasonable in some cases to run the risk ; 
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but here there being 011I7 inconyenience, and that in^ 
convenience nothing like the peril incurred, the plaintiff 
takes a dangerous step, and therefore the consequences 
must be borne by himself. The rule will be found well 
illustrated and dearly put by Lord EUenborough in 
Jones y. Boyce (1 Stark. 493), where the horses of the 
defendant's coach ran away in consequence of the 
breaking of a defectiye rein, and the plaintiff, a pas- 
senger, jumped off the coach and was injured; that 
learned judge there says : ' To enable the plaintiff to 
sustain the action it is not necessary that he should 
haye been thrown off the coach ; it is sufficient if he 
was placed, by the misconduct of the defendant, in such 
a situation as obliged him to adopt the altematiye of a 
dangerous leap or to remain in certain periL If that 
position was occasioned by the de&ult of the defendant 
the action may be supported ;' and again, ' If I place a 
man in such a situation that he must adopt a perilous 
altematiye, I am responsible for the consequences.' 
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Sect. 2. — The proximate cause-^ direct and con-' 

sequential injury • 

In order to make a defendant liable, his negligence 
must be the causa causans, and not merely a causa 
sine qud non. Per Kelly, C. B., in The Lords Bailiffs of 
Bdmney Marsh y. 77he Corporation of Trinity House, 
39 L. J., Ex. 163. But, as a general rule, whoever does 
an illegal or a wrongful act, is answerable fer all' thil 
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conBeqnences that ensue in the ordinary and natural 
course of events^ even though those consequences be 
immediately and directly brought about by the inter- 
yening agency of others, provided the intervening agents 
were set in motion by the primary wrong-doer, or pro- 
vided their acts causing the damage were the necessary 
or legal and natural consequence of the original wrong- 
fiil act. Thus, where the defendant threw a lighted 
squib from the street into the market-house, where a 
large concourse of people were assembled, which fell 
on the standing of one Yates, who took it up to prevent 
injury to his wares, and threw it across the said market- 
house, when it fell upon another standing of one Ryal, 
who to save his own goods being injured took it up and 
threw it to another part of the market, and in so throwing 
it, it struck the plaintiff in the face, and the combustible 
matter then bursting put out one of his eyes ; it was 
held that an action of trespass was maintainable against 
the defendant for damages as being the original wrong- 
doer, from whose act the mischief naturally followed. 
ScoU V. Shepherd, 2 W. Bla. 892; 3 Wils. 403. If a 
horse and cart be left standing in the street without any 
person to watch them, and a person strike the horse and 
cause it to back against a shop-window, the owner is 
liable for the damages, for he must take the risk of all 
the consequences that result from the horse being unat- 
tended, though an action would also lie against the 
person who struck the horse. Illidge v. Goodwin, 5 
C. & P. 192. 
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**If," says Lord Denman, in Lynch v. Nurdin (1 
Q. B. 36)^ '^ I am guilty of negligence in leaving any- 
thing dangerous in a place where I know it to be 
extremely probable that some other person wiU unjusti- 
fiably set it in motion to the injury of a third party, and 
if that injury should be so brought about, the sufferer 
may have redress by action against both or either of the 
two, but unquestionably against the first." In that case 
the defendant left his horse and cart for a long time 
unattended in the street where some little boys were at 
play, and some of the boys got into the cart, and another 
boy led the horse on to give him a ride and one boy fell 
off the shafts and got his leg crushed under the wheel, 
and it was held that the defendant was responsible for 
the fall and the broken leg, as it was the natural result 
of his misconduct in leaving the cart unattended, and 
that the boy, in consequence of his tender years and 
natural instinct for play and want of reflection and fore- 
sight, could not be considered legally responsible for the 
damage he had sustained so as to preclude him fix)m 
recovering compensation fix)m the defendant. 

Where cattle, which were afflicted with a contagious 
disorder, trespassed upon an adjoining pasture and in- 
fected other cattle with the disease, it was held that the 
owner of the trespassing cattle was responsible for the 
damage arising fi*om the spread of the disorder as well 
as for the injury to the grass and herbage. Andrews v. 
Buckton, 1 Str. 192. 

In Burrows v. The March Gas and *Coke Co. 
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(39 L. J.y Ex. 33), die defendants, a gas compahy, 
haTing contracted to sapply Ae plaintiff leith a service 
pipe from the main to the meter on his premises, hiad 
down a defectiye pipe from which iiie gas escaped. A 
workman in the empky of a gas fitter, engaged by the 
phiintiff to lay down the pipes leading from die meter 
over the premises, negligently tock a lighted candle for 
the purpose of finding out whence tbe escape proceeded. 
An explosion then took place whereby damage was 
occarioned to the plaintiff's premises, to recover com* 
pensation for which ihe plaintiff brought his action ; 
and it was held that l3ie damage was not too remote, 
and that the plaintiff, not being the master of the 
workman, could not be considered as contributing to &e 
damage by reason of his act, and was, therefore, entitled 
to recover. See also Bagnall v. The London and 
North' fFestem Railway Co., 31 L. J., Ex. 121; 
Collins V. The Middle Level CommisnonerSy L. B., 
4 C. P. 279 ; 38 L. J., C. P. 236. 

If, however, the wrong and the legal damage are not 
known by common experience to be usually in sequence, 
and the damage does not, according to the ordinary 
course of events, follow from the wrong, the wrong and 
the damage are not sufficiently conjoined or concatenated, 
as cause and eflfect, to support an action. Per Lord 
Campbell, in Gerhard v. Bates, 2 Ell. & Bl. 490. 
In Greenland v. Chaplin (5 Ex. 248), Pollock, C. B., 
thus expressed himself: ''I entertain considerable 
doubt whether a person who has been guilty of n^li- 
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gence is responsible for all the consequences which maj 
under any circumstances arise^ and in respect of mis- 
chief which could by no possibility have been foreseen, 
and which no reasonable person would hare anticipated* 
I am inclined to consider the rule of law to be this, that 
a person is expected to anticipate and guard again* aU 
reasonable consequences, but that he is not by the law 
of England expected to anticipate and guard, against 
that which no reasonable man would expect to occur." 



Sect. 3. — Inevitable accident. 

Care must be taJcen to distinguish between negUgence 
and inevitable accident, since, if the injury sustained be 
the result of circumstances for which the defendant is 
not blameable, and over which he has had no control, 
no daim for damages against him can be supported; 
thus, where the defendant's horse, being fiightened by 
the sadden noise of a butcher's cart which was driven 
furiously along the street, became unmanageable, and 
plunged the shaft of a gig into the breast of the 
plaintiff's horse, — ^it was held that the action could not 
be supported. Wakeman v. Robinsony 1 Bing. 213; 
8 Moore, 63. So, also, where a horse, not known to be 
vicious by the defendant, upon which he was riding, 
became restive and ungovernable, and ran upon the 
foot pavement and knocked down and killed the plain- 
tiff's husband. Hammock v. WhitCy 11 Com. B., 
N. S. 588 ; 31 L. J., C. P. 129. So, where a horse 
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took fright without any default in the driver^ or any 
defect in the harness, or there being any known pro- 
pensity in the animal, and did damage to the plaintiff 
{Aston y. Heaven, 2 Esp. 533); or where the accident 
arises from foggy weather, or the removal of accustomed 
land marks. Crofts v. fVdterhouse, 3 Bing. 319, 321. 
In all such cases where there is no blame to be attached 
to the defendant, no action will lie against him. 
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CHAPTER II. 

AS TO THE EXISTENCE OF NEGLIGENCE. 

Sect, 1. — What f acts are not evidence of negligence. 
„ 2. — What facte are evidence of negligence. 
„ S.— Cf eontrihutory negligence. 

Sect. 1. — What facts are not evidence of negligence. 

To entitle the plaintiff to recover damages for an injury 
sustained by the negligence of the defendant^ he must 
give some affirmative evidence of the existence of such 
negligence^ and the mere happening of an accident is not 
sufficient evidence to be left to the jury. Hammach v. 
Whitcy 11 Com. B., N. S. 588; 31 L. J., C. P. 129; 
Toomey v. London and Brighton Railway Co,, 3 Com. 
B., N. S. 146. In Cotton v. TFood (8 Com. B., N. S. 
568 ; 29 L. J., C. P. 333), Erie, C. J., said, '' To war- 
rant a case being left to the jury it is not enough that 
there may be some evidence of negligence, a mere scin- 
tilla of evidence is not sufficient, but there must be 
proof of well-defined negligence." But, as will here- 
after be pointed out, the very nature of the accident 
may of itself, and without explanatory evidence in 
many cases, supply the requisite proof. 

In an action to recover damages arising fix)m the 
negligence of the defendant, it is necessary for the 
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plaintiff to establish in evidence circumstances from 
which it may fiiirly be inferred that there is reasonable 
probability that the injury resulted from the want of 
some precaution to which the defendant might and 
ought to have resorted {Daniel t. The Metropolitan 
Railway Co., L. E., 3 C. P. 216, 222, 591; 37 L. J., 
C. P. 146, 280); and if the &ct of negligence be 
doubtfrd, the defendant is entitled to the yerdict. 
Phelpk V. The Great Eastern Railway Co., i21 Law 
Times Eep. 443. In that case, which was an action 
againrt a railway company for an injuiy to the plaintiff 
whilst travelling upon their line, Kellj, C. B., in sum- 
ming up, said, ^^ It is for the plaintiff to make out his 
case, and show that the accident arose from the negli- 
gence of their servants, and if the evidence left this 
point in doubt thej must find tor the company." See 
also Cotton v. Wood, 8 Com. B., N. S. 568 ; 29 L. J., 
C. P. 333; and Toomeyr, The London, Brighton and 
South Coast Railway Co., 3 Com. B., N. S. 146 ; 27 
L. J., C. P. 39. The fiict of an accident having 
occurred is not of itself evidence of negligence, since its 
occurring may be quite consistent with due care having 
been taken. In Carpue v. The London and Brighton 
Railway Co. (5 Q. B. 751), it was certainly held, as 
regards a railway, that when both a railway itself, and 
the carriages in which the passengers are conveyed, are 
under the exclusive control of the company, the very 
&ct of a train's running off the line was prima facie 
proof of negligence on the part of such company or its 
officers, and sufficient to throw upon them the burthen 
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of explaining how it happened^ and of 'showing that it 
occurred without any fault or neglect on their part 
See also Dawson v. Manchester y Sheffield and Lancd" 
shire Railway Co.^ 5 Law Times Bep. 682. But in 
Birdr. The Great Northern Railway Co. (28 L. J., Ex. 
3)^ It was held, in an action against a railway company^ 
that the fact of the occurrence of an injury not neces- 
sarily importing negligence, even if it be primd facie 
proof, is not concluslye proof of negligence. Assuming, 
however, that it is primd facie evidence of negligence in 
a railway company that a train has got off the line, such 
evidence is entirely rebutted by proof that the accident 
arose fiom the wilfiil and wrongftd act of a stranger. 
Latch V. Rumner Railway Co,y 27 li. J., Ex. 155. 

In considering the liafoiUty of a railway company, 
and, as it would seem, of a coach proprietor, for the safe 
conveyance of passengers, it must be borne in mind that 
their undertaking is ugt like that of a common carrier 
of goods, to carry safely at all risks, but is merely to use 
due care and diligence ; and that if they use such due 
care and diligence they are not liable for the conse- 
quences of an accident even though such accident arose 
from defects in the conveyance itsel£ There is neither 
a warranty by way of insurance to convey the passenger 
safely to his journey's end, nor a warranty that the 
carriage in which he travels is in all reacts perfect for 
its purpose, that is to say, free from all defects, whether 
patent or latent, likely to cause peril, the only nnder^ 
taking being to take due care (including in that term 
the use of skill and foresight) to carry the passenger 
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safdj. This qtiestion was much discussed in the case 
of Redhead v. The Midland Railway Co,y L. R.^ 2 
Q. B. 412 ; 36 L. J., Q. B. 182, affirmed in Ex. Ch., 
L. E., 4 Q. B. 379 ; 38 L. J., Q. B. 169. In that 
case it appeared that the plaintiff took a ticket of the de- 
fendants at Nottingham for South Shields and travelled 
thence by one of their express trains, and when on 
its way the carriage in which the plaintiff was riding 
ran off the line and rolled over, whereby he sustained 
the injuries for which the action was brought The 
defendants proved that the carriage was one belonging 
to the London and North Western Kailway Company, 
and ran through &om the line of that company to the 
defendants' line and would return to its owners in the 
course of time, in accordance with the traffic arrange- 
ments between the two companies. They called several 
witnesses to prove that the occurrence was caused solely 
by a fracture in the tire of one of the wheels ; that this 
fracture was caused entirely by a defect in the manu- 
&cture of the tire, namely, a vacuum in the welding ; 
that the defect was of such a nature as not to be dis- 
coverable by the eye or the ear ; that such defects never 
were and could not be discovered till a fracture occurred, 
and might exist without any &ult on the part of the 
manu&cturer; that the wheels of this carriage were 
examined on the day in question during the journey in 
the usual manner, namely, by inspection and by sound- 
ing them with a hammer at the usual places ; that the 
tires were never permitted to be used under a certain 
thickness, and that the thickness of this tire waa gieater 
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than the minimum allowed. In leaving the case to the 
juiy, Mr. Justice Lush told them, that the material 
question was, whether upon the whole of the evidence 
thej were of opinion that the railway company were 
guilty of negligence ? and that he need hardly tell them 
that if the injury was properly due to an accident, that 
is to say, if it could not reasonably be foreseen and was 
not due to any fault or carelessness on the part of the 
company, the plaintiff would not be entitled to recover. 
Upon a verdict being returned for the defendants, a rule 
nisi was obtained to set the verdict aside on the ground 
of misdirection in this, that the learned judge told the 
jury, the defendants were entitled to the verdict if the 
accident was caused by the latent defect in the tire 
of the wheel. Upon the argument, the rule was dis- 
charged. Lush and Keating, JJ., holding that the 
defendants were not liable, and Blackburn, J., that they 
were. Upon the case being taken to the Exchequer 
Chamber the decision of the majority of the court below 
was affirmed. As the judgments of the learned judges 
in the Court of Queen's Bench were of a very logical 
and practical character they will well justify a few 
extracts being here introduced from them. In his con- 
sidered judgment, Lush, J., said, " This was an action 
for an injury caused by the breaking down and over- 
turning of the carnage in which the plaintiff was tra- 
veiling as a passenger on the defendants' railway. The 
accident' arose from the fracture of one of the wheels of 
the carriage, the tire of which had split into three pieces, 
owing, as it was afterwards discovered, to a latent flaw 
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in the welding; and it was proved, on the part of the 
defendants, that at the commencement of the journey the 
wheel was to all appearance strong and sound, that such 
a flaw in the welding may occur without any fiiult on 
the part of the manu£Ebcturer, that there were no means 
of detecting it beforehand, and that in &ct the carriage 
had been examined according to ordinary practice 
before the train had started on the joiumey, and had 
answered all the usual tests of soundness. I directed 
the jury that if they belieyed this evidence tiie defend* 
ants were not responsible for the accident, and ihey 
accordingly found a verdict for the defendants. A rule 
was granted for anew trial, on the ground tiiat a carrier 
of passengers is bound at his peril to provide a roadworthy 
carriage, and is consequentiy liable if the carriage turns 
out to be defective, notwithstanding that the infirmity 
was of such a nature that it could neither be guarded 
against nor discovered. The question thus nakedly 
raised is one of vast importance at the present day, both 
to railway companies and passengers, and there being 
no case in our Reports in which it has been argued and 
adjudicated, we took time to consider our judgment. 
Having done so and given the subject the best conside* 
ration in my power I adhere to tiie opinion that tiie law 
imposes no such liability on railway companies. . . . 
It is not contended that the obligation of a carrier 
of passengers is co-extensive with that of a carrier of 
goods, who by the custom of the realm is placed in the 
position of an insurer, subject only to the exceptions of 
loss or damage, by the act of God, or the public enemies 
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of the crown. The reasons upon which that liability is 
based and which are expressed by Holt^ C. J., in Coggt 
Y. Barnardy and by Best, C. J., in Riley y. Horn 
(5 Bing. 220), are inapplicable to a carrier of pas- 
sengers. The latter has not the same control over per* 
sons which he has over goods, nor the same opportuni- 
ties of abuse and misconduct, the apprehension of which 
gave rise to this rigorous rule of law ; and therefore the 
law has never imposed upon him the responsibility of an 
insurer. ^ The undertaking of a carrier of passengers,' 
says Mr. Justice Story, in his work on Bailments, s. 601, 
*is not an undertaking to carry safely, but only to 
exercise due care and diligence in the performance of 
his duty.' But it is. contended that in this particular 
part of his duty, viz., the providing a suitable vehicle, 
his undertaking goes beyond the measure of ^ due care 
and diligence,' and includes a warranty that the carriage 
which he provides is sound and free from aU defects 
which render it imfit for the service, though he has used 
every mesms in his power to make it sound, and though 
he could not by any amount of care, skill or vigi- 
lance have ascertained that it was not so. • . The 
proposition is one which I camiot adopt without autho- 
rity, because I can see no reason why a carrier should 
be held to warrant more than due care and diligence 
can enable him to perform as respects the quality of his 
carriage, when it is admitted that he is under no such 
liability as respects the conduct or management of 
it. . . I do not feel it necessary to review in detail 
llie cases which more directly bear upon the liability of 
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a carrier of passengers. They are quoted in Story, as 
the authority for the rule which he lays down, and in 
my judgment they do not carry the liability fiurther than 
he has stated it. In all of them, where it has become 
necessary to define that liabUily, the judges haye care- 
fully distinguished between a carrier of passengers and 
a carrier of goods, and have pointedly declared that the 
liability of the former stands on the ground of negli- 
gence alone. See Aston v. Heaven^ 2 Esp. 533; 
Christie v. Griggs^ 2 Camp. 79 ; and Crofts v. Water- 
house, 3 Bing. 32." The learned judge then referred 
to various authorities, and concluded by giving his 
opinion that the rule should be discharged. Mr. Jus- 
tice Mellor, in giving his judgment very carefiilly, refers 
to the various cases touching upon the subject, and 
observes : " The authorities to which I have referred 
suf&ciently illustrate the distinction between the liability 
of carriers of goods and that of carriers of passengers. 
The liability of the former is that of an insurer , whilst 
that of the latter is only for negligence. It fiirther 
appears &om these cases that the negligence which 
renders a carrier of passengers liable is something which 
might have been avoided by the exercise of care, skill 
or foresight, and that an accident which results from 
some cause which no amount of care, skill or foresight 
could have discovered cannot be said to be the result of 
negligence in the carrier." His lordship also agreed 
that the rule should be discharged. Mr. Justice Black- 
bum, who differed from the other judges (the Lord 
Chief Justice being unfortunately absent), after a very. 
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learned inquiiy into the effect of the decided cases, 
concluded by saying, ^* The question, therefore, is dis- 
tinctly raised, whether the obligation of the carrier of 
passengers to the passenger is merely to take every pre- 
caution to procure a vehicle reasonably suj£cient for 
the service whether by sea or land, in which case the 
direction was right, or whether it is, as I think, an 
absolute obligation at his peril to supply one or be re- 
sponsible for any damage resulting from a defect. 
Taking the view of the law which I do, I think the 
rule for a new trial ought to be made absolute, but the 
majority of the court being of a different opinion, it 
must be discharged." 

This case was afterwards taken to the Exchequer 
Chamber, where, after a considered judgment, the deci- 
sion of the court below was unanimously supported. 
L. R, 4 Q. B. 379; 38 L. J., Q. B. 169. In deUver- 
ing the judgment of the court, Mr. Justice Montague 
Smith, after stating the &cts, said, ^^Does an action 
lie against the company under these circumstances? 
This question involves the consideration of the true 
nature of the contract made between a passenger and 
a general carrier of passengers for hire. It is obvious 
that for the plaintiff on this state of &cts to succeed 
in this action he must establish either that there is 
a warranty by way of insurance on the part of the 
carrier to convey the passenger safely to his journey's 
end, or, as his learned counsel mainly insisted, a war- 
ranty that the carriage in which he travels should be 
in all respects perfect for its purpose, that is to say, free 
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from all defects likely to cauae peril, although those 
defects were such that no skill, cajfe or foresight^ could 
have detected their ezLstence. We axe of opixdou, after 
eonsideiation of the authorities, that there is no such 
contaict either of general or limited warximl? axid 
insurance entered into by the carrier of passengers, and 
that the contract of such acarrier and the obligation 
undertaken by him are to take due care (including in 
that term the use of skiU and foresight) to carry the 
[ passenger safely. It of course follows that the absence 
of such care, in other words, negligence, would alone be 
a breach of this contract, and as the ficts of this case do 
not disclose such a breach, and, on the contrary, negative 
any want of skill, care or foresight, we think the plain- 
tiff has fikiled to sustain his action, and that the judgment 
of the court below in &Tour of the defendants ought to 
be affirmed." The judgment then proceeds to the con- 
sideration of the very numerous authorities cited, and 
concludes — ^^^We do not attempt to define, nor is it 
necessary to do so, all the liabilities which the obligation 
to take due care imposes on the carriers of passengers. 
Nor is it necessary, inasmuch as the case negatives any 
fault on the part of the manufacturers, to determine to 
what extent and under what circumstances they may be 
Uable for the want of care on the part of those they 
employ to construct works, or to make or furnish the 
carriages and olher things they use. See on this point 
Crrote V. The Chester and Holyhead Railway Co,^ 2 
Exch. 255. * Due care,' however, undoubtedly means, 
having reference to the nature ot the contract to carry. 
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^ a high degree of care/ and easts on carriers the duty of 
exercising all vigilance to see that whatever is required 
for the safe conveyance of their passengers is in fit and 
proper order. But the duty to take due care, however 
widely construed, or however rigorously enforced, will 
not, as the present action seeks to do, subject the 
defendants to the plain injustice of being compelled by 
law to make reparation for a disaster arising from a 
latent defect in the machinery they are obliged to use, 
which no human skill or care could either have pre- 
vented or detected. In the result we come to the con- 
clusion that the case of the plaintiff, so &r as it relies on 
authority, fails in precedent ; and, so far as it rests on 
principle, &ils in reason. Consequently the judgment 
of the Court of Queen's Bench in favour of the defend- 
ants will be affirmed." 

Where the evidence given is equaUy consistent with 
there having been no negligence on the part of the 
defendant as with there having been negUgence, it is not 
competent to the judge to leave it to the jury to find 
either alternative; such evidence must be taken as 
amounting to no proof of negligence. Cotton v. Woody 
8 Com. B., N. S. 568 ; 29 L. J., C. P. 333. In 
Tooney v. The London^ Brighton and South Coast 
Railway Co. (3 Com. B., N. S. 146 ; 27 L. J., C. P. 
39), it appeared that there were on the platform two 
doors, one of which was marked "For gentlemen," and 
had a light over it, and led to an urinary, and the other 
was inscribed " Lamp-room," and was open, and had 
steps downwards inside and no lamp over it ; and the 
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pkintiff, after asking Ids waj of a Stronger to llie urinary, 
went in a hurry through the door of the lamp-room and 
fell down the stairs and suffered injury thereby. Upon 
an action against the company for negligence, Cress- 
well, J., directed a nonsuit, and upon a motion to set it 
aside the court refiised a rule, Willes, J., saying, ^^ In 
order to make out a case of negligence by the company 
it ought to have been shown that the steps were more 
than ordinarily dangerous. In order to make a person 
guilty of negligence in such a case, it ought to be shown 
that he has used his property in such a way as to be 
likely to endanger the safety of others. It is impossible 
for any one so to dispose his property that a man may 
not by accident or negligence injure himself upon it." 

In Comman t. The Eastern Counties Railway Co. 
(4 Hur. & Nor. 781 ; 29 L. J., Ex. 94), it appeared that 
the plaintiff, being at a railway station in the daylight 
with a crowd of persons awaiting the arrival of a train, 
caught his foot against the edge of a weighing-machine, 
the base of which was raised a few inches above the 
level of the platform, and falling, he In^ke his kiiee«cap. 
The machine was of a description in use at railway 
stations, and was in its usual {dace adjoining the end of 
a counter on which passengers' luggage was placed on 
the arrival of trains, and was used for weighing luggage ; 
upon these facts it was held that there was no evidence 
of negligence to go to the jury. In giving judgment, 
Martin, B., said, ^^ In aQ cases of this nature the first 
question to be considered is — was there any evidence of 
negligence at all ? That is a question to be determined 
by the judge. Here there was nothing more than that 
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the platform was in the same state as it had been for 
five years. The company had for that space of time 
placed weighing-machines in a convenient place for 
weighing ; the plaintiff had an opportunity of seeing the 
machine, and if he did not do so it is a misfortune for 
which the defendants are not liable. If they had left 
on the platform an open space into which a man might 
&11 and be hurt, that would be evidence of negligence. 
However, there is nothing of the sort here ; and on the 
whole of the case I c^ see no evidence of negligence 
by the defendants. If that be so, this action will not 
lie ; for if the injury which the plaintiff has receive 
was the result of accident, he must bear it." So, too, 
Bramwell, B., said, ^^ It is not enough to say that there 
was some evidence ; a scintilla of evidence ; a mere 
surmise that there may have been negligence on the 
part of the defendants, clearly would not justify the judge 
in leaving the case to the jury ; there must be evidence 
upon which they might reasonably and properly con- 
clude that there was negligence." 

If premises are reasonably and ordinarily fit for safe 
use and an accident happen, it is no valid argument 
that the best possible precautions had not been used. 
In Crafter v. The Metropolitcai Railway Co. (L. R., 1 
G. P. 300 ; 35 L. J., C. P. 132), the defendants had 
a staircase at one of their stations for the use of pas- 
sengers ; it led firom the arrival platform to the street, 
was about six feet wide, had walls on each side, and 
had wooden steps nosed with brass which had become 
smooth firom use. The plaintiff who, together with 
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large numbers of others, had used these stairs without 
accident for months, on ascending Aem sUpped on such 
brass nosing and hurt himself; and in an action, he relied 
on the eridence of a builder who said, that brass nosings 
were improper on such a staircase, that lead would be 
the proper material as being less slippery, and that there 
should be hand-rails. Upon this it was held that there 
was no evidence to go to the jury. For the plaintiff it 
was contended, upon the authority of Longmore v. The 
Great Western Railway Co. (35 L. J., C. P. 135), 
that the question of the proper construction of the stair- 
case could not be withdrawn from the jury. Erie, C. J., 
in giving judgment, said, " In my judgment, according 
to common experience, this was an ordinary structure ; 
there was nothing of a peculiar nature about it, nothing 
like a trap-door, or a way of Ming through a railing. 
There was a waU on both sides and the passenger had 
only to lift his foot from step to step. The brass having 
become smooth was said to be slippery at times, and 
there was evidence that lead would be less slippery than 
brass. In my opinion the persons who admit passengers 
to walk up such stairs as these, whether of wood, or of 
wood with brass upon it, are not liable to an action be- 
cause certain witnesses come and say they think that 
lead would have been safer. With regard to the hand-* 
rail, I am of opinion that, from the nature of the struc- 
ture, the passengers going up this staircase had no right 
to claim that there should be a hand-rail, which in truth 
could only be used by those passengers who went up 
nearest the wall, as of necessity several would go up 



J 



WHAT FACTS ARE NOT EVIDENCE OF NEGLIGENCE. 29 

abreast and only one could use the hand-rail. It was 
not a thing that ordinary people would demand, and 
there is no law that requires of a railway company to 
gratify such a demand. This was an ordinary structure 
and in an ordinary state and condition; there was 
nothing at all of a peculiar nature about it, and those 
using it could see what it was that had to be guarded 
against. Perhaps there may be a distinction where a 
man has to descend from a height with an open balus- 
trade, and there is a possibihty of faUing down from a 
considerable height ; but this was an ordinary staircase. 
Montague Smith, J.^ in his judgment in this case, said, 
*^ I think that a line must be drawn between suggestions 
of possible precautions that may be taken, and evidence 
of negligence which is reasonable and proper to go to a 
jury. It may be very difficult to know where to place 
that line, but I think in this case that the facts Ue on 
the side of possible precautions or possible alterations 
which might have been made, and which would have 
rendered the staircase more absolutely safe, and that 
there was no evidence at all of anything which amounted 
to negligence to go to the jury." 

If a party neglect a duty towards another, in con- 
sequence of which such other voluntarily does a 
dangerous act which results in personal injury to 
himself, he still has no ground of action against such 
party for such injury. Thus, in Siner and Wife v. The 
Great Western Railway Co, (L. E.., Ex. 50 ; 37 L. J., 
Ex. 98), the plaintiffs were passengers in an excursion 
train which was longer than the platform at the station 
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where they wished to alight. The carriage in which 
they were riding stopped at a point where there was no 
platform, and the train was not backed into the station. 
The plaintiffs were neither told to keep their seats, nor 
were they invited to get out of the carriage. Several 
other passengers having got out, the husband followed^ 
and hi« wife taking both his hands descended from the 
iron step to the ground without using the wooden foot^ 
board under the step, and in so doing her knee was 
hurt. Upon an action being brought, the court held 
that the plaintiffs were not entitled to recover. Pigott, 
B., said, ^^ It seems to me that the accident was owing 
to a fiiult on the plaintiffi' part and ought not to be laid 
to the charge of the railway company. What is the 
negligence which the railway company have to answer? 
I really cannot see what it is. This was an excursion 
train, and it seems a long one. The company's servants 
did not refuse to put the train back. No request was 
made to them to do so. They did not do what was 
done in the case of Fay v. The London^ Brighton and 
South Coast Railway Co. (18 Com. B., N. S. 225), 
pull up a train at a place where there was no platform, 
and then send or allow one of their servants to go and 
tell the passengers to alight in that place. ... It 
has been suggested, assuming the place to be dangerous, 
that a porter should be in attendance at once to warn 
everybody not to get out there. But what is the 
meaning of that ? If it had been an in&nt or a child 
I could understand it being proper to say, ^Do not run 
over that precipice,' or *Do not run and tumble down 
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that very dangerous place.' But I suppose that in 
deeding with nulway companies and railway works, 
ordinary people with their eyes open and their senses 
about them must be taken to know whether it is dan- 
gerous or not to alight in a particular place. If they do 
alight at a dangerous place how can they say that any 
accident which may follow is owing to the negligence of 
the company^ if they choose to do it without the com* 
pany either inviting them to do so or making it neces- 
sary finr them to do so ? In this case it was the duty of 
the lady and her husband to request that the train 
should be put back." Bramwell^ B.^ in the course of 
his judgment, said, '' Assuming it was a dangerous pkce 

consequently a place the finding of which would not be 
a sufficient compliance with their duty, where is the 
evidence in this case that had there been any time 
given to them, or any request made to them they 
would not have backed to the platform, which was the 
proper place? I cannot doubt but that they would 
have done so or given some assistance to the plaintifis 
to get out. ... Of course one knows perfectly well 
that people are not acquainted with what their rights 
are, and it does not occur to them that if they stay in 
the carriage and are put to inconvenience in being taken 
on, they have a remedy against the company by action 
for not providing the proper means of getting out ; that 
is the truth and that is the law ; one cannot help it if 
they do not know it; but they have no right if they do 
not know it, to put themselves in peril and then make a 
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claim upon the company for compensation." The 
learned Chief Baron differed from the other members 
of the comi;, but upon the case going to the Exchequer 
Chamber the decision of the court below was affirmed. 
L. R., 4 Ex. 117; 38 L. J., Ex. 67; see also Harrold 
V. The Great Western Railway Co.f 14 Law Times 
Rep. 440; Adams v. The Lancashire and Yorkshire 
Railway Co., 38 L. J., C. P. 277 ; Plant v. The Mid- 
land Railway Co., 21 Law Times Rep. 836. 

So, in Bridges v. The North London Railway Co. 
(Li, R., 5 C. P. 459, n.), an action was brought by a 
widow to recover compensation for the death of her hus- 
band through the defendants' negligence. The facts of 
the case were, that a train of the defendants in which 
the deceased was travelling drew up at the Highbury 
Station; the last carriage in which the deceased was 
sitting, however, being in a tunnel which terminated at 
the station and not at the platform. The name of the 
station was called out by a porter and the deceased im- 
mediately got out though it was dark, and fell on the 
rails and was killed. The jury expressed a strong 
opinion that the train having stopped and the name of 
the station having been called out, the passengers had a 
rightto presume that they might get out. Blackburn, J., 
however, nonsuited the plaintiff, with leave to the plain- 
tiff to move to enter a verdict for 1,200/. Upon a 
motion accordingly, the Court of Queen's Bench held, 
that the calling out of the name of the station did not 
necessarily entitle the passengers to get out, and that 
under all the circumstances of the case the deceased 
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was not justified in doing so. In Petty v. The Great 
Western Railway Co. (L. R., 5 C. P. 461, n.), an action 
was brought for injuries received bj the plaintiff, a pas- 
senger by the defendants' line, through their negligence. 
The train in which the plaintiff was travelling was a 
long one, and when it stopped at the station at which the 
plaintiff wished to alight, the carriage in which the 
plaintiff was riding was beyond the platform and oppo- 
site a white path used by the porters for going to a 
signal-box, which in the dusk looked like a continuation 
of the platform. The train was finally stopped, and the 
porters having called out the name of the station both 
before and after it stopped, the plaintiff got out and was 
injured. WiUes, J., left several questions to the jury 
who found them all in favour of the plaintiff, and leave 
was reserved to the defendants to move to enter a nonsuit, 
on the ground that there was no evidence to go to the 
jiuy. A rule having been obtained accordingly, Mar- 
tin, B., thought there was evidence, and that the nde 
should be discharged. Bramwell, B., was of opinion 
that there should be a new trial, because the question 
had not been distinctiy left to the jury, whether the 
plaintiff really thought that the white path was the plat- 
form, considering that otherwise he ought to have seen 
the danger, or, if it was too dark to do so, ought not to 
have got out in the dark ; whilst Pigott, B., thought that 
there was no evidence, and tiiat the rule should be made 
absolute. The case was ultimately sent down for a new 
trial and was eventually compromised. 

In WhittakerY. The Manchester and Sheffield Railway 
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Co. (L. R,, 5 C. P, 464, «.), an action was brought for 
injuries received through the negligence of the defen- 
dants in carrying the plaintifT, by which he was injured. 
The train in which he was riding was allowed by the 
engine-driver to overshoot the platform, so that the car- 
riage in which he was sitting was opposite to the para- 
pet of a bridge beyond the platform, Ihe top of which, 
in the dusk, looked like the platform ; the porter called 
out the name of the station, and the plaintiff having got 
out upon the parapet, in the ftond^cfe belief that he was 
stepping on to the platform, fell over and was injured. 
The jury having returned a verdict for the plaintiff, a 
rule nisi for a new trial was obtained, on the grounds of 
misdirection, in leaving the case to the jury, and the 
verdict being against the weight of evidence. In his 
ju%ment, Bovill, C. J., said, ^^ In this case there was 
clear evidence of an invitation to the plaintiff to alight 
at a dangerous place. The train was stopped, and the 
name of the station called out before and afterwards; it 
is not a matter of law but a question for the jury whether 
the calling out of the name of a station amounts under 
all the circumstance to an invitation to alight; the 
plaintiff, too, was led to believe by the form of the para- 
pet that there was a platform for him to get on to, which 
distinguishes this case from Bridges v. The North Lon- 
don Railway Co. (antCy p. 32). There was, moreover, 
evidence of negligence of the engine-driver in not stop- 
ping at the platform, but allowing the carriage in which 
the plaintiff was to overshoot it. The rule ought there- 
fore to be discharged." Willes, J., also, said, " The 
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substance of the case is, that the defendants having 
agreed to cany the plaintiff safely, and afford him 
reasonable means of alighting, through the negligence of 
their servants, induced him to believe that he might get 
out at a place which was a trap, he, getting out under 
that belief, was precipitated into a road which caused 
the injury. The defendants are, according to the ordi- 
nary rules of law, estopped from saying that he acted 
unreasonably in doing what he was led to do by their 
conduct. I think this case quite distinguishable from 
the case oi Bridges y^ The North London Railway Co, ^ 
though I must not be supposed to say that I agree with 
the majority of the court in that case, remembering the 
necessity of keeping distinct the questions of fact and 
law, and I cannot now understand how it could be said 
as a matter of law, that the calling out of the name of the 
station was not an invitation, since the inference to be 
drawn from it must depend upon all the circumstances 
of the case." 

In the case of Cockle v. The London and South 
Eastern Railway Co. (L. B., 5 C. B. 457 ; 39 L. J., 
C. P. 226), the fiiCts were these:— The plaintiff was 
a passenger by a train from London to Deptford, which 
left London at 11.40 p.m., and travelled in the last 
carriage. The platform at Deptford was of sufficient 
length for the whole train to have been drawn up along- 
side of it, but in addition to the part at which passengers 
could alight, it extended for some distance, gradually 
receding from the rails on which the train approached. 
The train in question came to a standstill with the body 
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of the train alongside the platform, but the last carriage 
was opposite the receding part of the platform at which 
passengers could not alight, and about four feet £rom it. 
This end of the platform was dark, but there were lights 
at the other end, and there was a dim light in the 
carriage in which the plaintiff was. There was no evi- 
dence that the name of the station was called out, but 
the plaintiff on the train stopping, without calling to 
any of the company's servants, some of whom were 
within hearing, opened the door and stepped out, 
expecting that she should step on to the platform, but 
in consequence of the distance between the carriage and 
the platform, she feU on to the rails instead, and was 
injured. The superintendent of the station said, on 
seeing the accident, that it was the £iult of the engine- 
driver, that the train was not drawn up fiirther, so that 
the last carriage should be alongside the platform. 
Upon these fiu^, the jury found a verdict for the plain- 
tiff, and the judge having reserved leave to the defen- 
dants to move to enter a nonsuit, if there was no evi- 
dence which ought to have been left to the jury, a rule 
nisi was accordingly obtained, but upon its argument 
the court were equally divided: Bovill, C. J., and 
Brett, J., being of opinion that there was evidence for 
the jury, and Keating, J., and Montague Smith, J., 
that there was not (a). 

It is very much to be regretted that the law upon so 
important and so fi^uently recurring a question should 

(a) This case has heen taken bj waj of appeal to the Exchequer 
Chamber, where it is now pending. 
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remain in anj unsettled condition. In the last cited 
cases each of the learned judges gave a very elaborate 
judgment. Keating^ J., however, whilst he was of 
opinion that the rule should be made absolute, felt that 
the question was concluded by authority, saying, how- 
ever, that "had this been res Integra I should be 
strongly of opinion that lliere was evidence to go to 
the jury." Bovill, C. J., however, in giving his opinion 
that the rule should be discharged, explained his views 
at length and with much force and lucidity. He said, 
" I cannot find any case which directly decides the pre- 
sent question, and the differences of opinion upon the 
bench, as to the inference to be drawn from the facts, 
seem to me to show, that it ought to have been left to 
the decision of a jury. What might be sufficient evi- 
dence in one case, might in another not be such as a 
jury would act upon. As an illustration I wiU take the 
question, what is an invitation to alight? In some 
cases the question has been raised as a question of law, 
whether the calling out of the name of the station 
amounts to an invitation to the passengers to alight ; 
but it seems to me that it may or may not amount to 
such an invitation, according to the time at which it 
takes place, the position of the train, and the nature of 
the station ; if the name is called out while the train is 
in motion, that clearly does not amount to an invitation 
to alight ; if the train has been brought to a standstill, 
and the parties pass from carriage to carriage calling 
out the name of the station, that might be an invitation 
to the passengers to get out. I think it should be 
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decided by a jury to which class each case belongs^ 
taking into consideration all the facts connected with it. 
In the same way I think there may be circumstances 
under which the mere stopping of the train may amount 
to an invitation to the passengers to alight^ while there 
are other cases in which it would not : thus^ if the train 
in the course of a journey stops, but not at a station, 
there is no such invitation; if, on the other hand, it 
stops at one of the large metropolitan stations, or at the 
terminus, then I think that the mere &ct that it has been 
brought to the ordinary place for stopping, and has 
stayed there a reasonable time, might amount to such 
an invitation. Who is to determine whether it does so 
or not ? It seems to me that this must be determined 
by the jury. So, if it be a station, which is not a 
terminus, it seems to me that, locking at the traffic and 
the nature of the station, the stoppage of the train there 
may or may not amount to an invitation ; and of this 
again I think the jury are the right persons to judge. 
In short, it seems to me to be impossible to say as 
matter of law, that either the stopping of the train, or 
the calling out of the name of the station, may not be 
an invitation to alight." It is to be hoped that a court 
of error will shortly clear up these doubts. 

In Mangan v. Atherton (L. R., 1 Ex. 239 ; 35 L. J., 
Ex. 161), the defendant having placed a crushing ma^ 
chine in a public market for exhibition, a child was 
injured by putting his fingers between the cogwheels 
while another child was turning the handle ; and it was 
held that the defendant was not liable for negligence in 
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leaving the machine unguarded where it was, and that 
the injury sustained bj the child was the direct result 
of the improper meddling with the machine. 

Where the accident has arisen in consequence of 
some imexpected and unusual condition of things which 
could not have been foreseen, no liability will attach, as 
where a mlway was injured by an extraordinary flood, 
the state of the road beins: such that it was secure a£:ainst 

.^», ,^^ whilc^e i. ™ Wd, « Joo„. 

pany were not liable for an injury to a passenger from a 
misplacement of rails occasioned by such flood. Withers 
V. The North Kent Railway Co., 27 L. J., Ex. 417. 
So, where an act of parliament directed a water com- 
pany to lay down pipes with plugs in them as safety* 
valves to prevent the bursting of the pipes, and the 
plugs were properly m^de and of proper material, and a 
severe firost occurring, the plugs were prevented from 
acting, and the pipes accordingly burst and flooded the 
plaintiff's cellar ; it was held, that there was no evidence 
of negligence against the defendants. Blyth v. The 
Birmingham Water Co., 11 Ex. 781. 

So, also, where the cause of the accident is altogether 
unexplained, as where a railway engine ran over the 
plaintiff, a child three years old, and it not appearing 
how the child got upon the line or that there was any 
neglig^ioe upon the part of the company, a nonsuit 
was directed. Singleton v. The Eastern Counties 
Bailway Co., 7 Com. B., N. S. 287. 

Assuming that it is primd facie evidence of negli- 
gence in a railway company that a train has got off the 
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line, such evidence is entirely rebutted by proof that the 
accident arose &om the wilfid and wrongM act of a 
stranger. Latch v. The Rumner Railway Co,y 27 
L. J., Ex. 155. 

If a person is placed in a position of danger it is his 
duty to observe additional caution. Thus, in Stubley v. 
The London and North Western Railway Co. (L. R., 1 
Ex. 13), the defendants' railway crossed a footpath on 
the level, close to a station. At a swing-gate or turnstile 
erected by the company for foot passengers, which was 
some few yards from the line, the view of the line was 
very confined ; but at the point at which a passenger 
after passing the swing-gate would step on the line, 
there was a clear view of 300 yards in each direction. 
A woman stepped on to the line immediately after a 
train had passed in one direction and was knocked down 
and killed by another train coming in the opposite 
direction on the ftulher line of the raU ; at least 36 trains 
passed the spot every day. There were caution boards 
near the crossing, but there was no person stationed 
there by the railway company to warn passengers of 
trains being due. A person, who was near the spot at 
the time the deceased was waiting for the first train to 
pass, called out to warn her that there was another train 
coming, which she could not see for the passing train, 
but she did not hear him. Upon these facts it was 
held, that there was nothing in the circumstances to 
show that the railway company were guilty of negli- 
gence in not stationing a watchman at the crossing to 
warn people, or in not taking any other special precau- 
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tion, and that, therefore, the company were not liable 
in an action brought by the husband of the deceased. 
In giving his judgment in the foregoing case, Bram- 
well, B., used the following very pertinent remarks 
upon cases of this kind : — " It is very easy to use general 
expressions and to impute negligence" (which is the 
word commonly used), or " wrong" generally to the 
defendants, and to say that they ought to have had some 
person stationed for the purpose of actually detaining 
the deceased when there was imminent danger to her, 
as one should restrain a person from conunitting suicide. 
But let us look at the actual &cts of the case, and see 
whether there is any reason why a person should i'e 
placed in danger &om the circumstance of the gate 
being where it it. It is said that a man standing at the 
gate (which is on a bank), he cannot see a train unless 
it is within thirty yards of the level crossing ; well, but 
when at the gate the passenger has to go some yards 
further down the bank before he reaches the railway, 
and when he gets on a level with the line, he then, before 
stepping on the line, as I understand, sees 300 yards in 
each direction. That is a little more than the sixth of 
a mile, and a train running at thirty miles an hour, would 
take twenty seconds to traverse the sixth of a mile. 
Now, having regard to the width of the Kne, is it neces- 
sary that there should have been anybody there to teU 
the deceased that she would be quite safe if she would 
only take common caution ? Why warn people of that 
which they can see if they wiU only take the trouble to 
look about them ? Then it is said, here the trains are 
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double and they meet eacli other at this very point, and 
therefore there Bhould be somebody to warn people. 
To warn people to do what ? — If they will not take the 
trouble to think, not only on railways, but on ordinary 
roads, that when on one side of the road they must have 
their eyes open to what is going on on the other side of 
the road ? If people forget for the moment what they 
are about, are they to be warned ? To me it seems too 
much to say that the communiiy at large can by reason 
of their own foUy and carelessness impose such a duty 
on a company. It would be a very mischievous thing 
if they could do so. The consequence would be, that at 
every part of a railway, or a canal, or a road, where 
people's improvidence might put them into danger, 
somebody ought to be stationed to say ^ Exercise your 
common sense and do not cross or you will cross at your 
peril if you do.' I am very much inclined to think 
that all regulations and provisions framed for the pur- 
pose of taking care of people when they ought to take 
care of themselves are mischievous." 

See, also, to the same effect, Skelton v. The London 
and North Western Railway Co.y L. R., 2 C. P. 631 ; 
36 L. J., C. P. 249. 

In order to provide as &r as possible against accidents 
arising where a railway crosses a public road at a level, 
it is by the 8 & 9 Vict. c. 20 (The Railway Clauses 
Consolidation Act, 1845), s. 47, enacted that, 

"If the railway cross any turnpike-road or public 
" carriage-road on a level, the company shall erect, and 
^^ at all times maintain, good and sufficient gates across 
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" such road on eacli side of the railway where the same 
*^ shall communicate therewith, and shall employ proper 
^^ persons to open and shut such gates, and such gates 
^^ shall be kept constantly closed across such road on 
" both sides of the railway, except during the time when 
^* horses, cattle, carts or carriages passing along the 
^^ same shall have to cross such railway; and such gates 
^^ shall be of such dimensions and so constructed as 
when closed to fence in the railway and prevent cattle 
or horses passing along the road &om entering upon 
the railway ; and the person entrusted with the care 
^^ of such gates shall cause the same to be closed as soon 
as such horses, cattle, carts or carriages shall have 
passed through the same, under a penalty of forty 
shillings for every de&ult therein." 
The construction put upon this section is to make 
the road a highway only when the gates are opened by 
one of the company's servants ; and if, there being no 
servant there, though after waiting a reasonable time, 
a passenger open the gates and attempt to pass through 
with his horse and carriage and damage ensue to him, 
the company will not be liable. See Wyatt v. The Great 
Western Railway Co., 6 Best & S. 709 ; 34 L. J., Q. B. 
204. 

When a trade business or occupation, the carrying 
on of which is attended with danger or probable incon- 
venience to others, is authorized by the legislature, those 
who conduct it wiU not be liable for injuries if they have 
acted with care and skill, and have adopted the best 
known means for avoiding mischief. 
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In Vauffhan v. The Taff Vale Railway Co. (5 Hur. 
& N. 679 ; 29 L. J., Ex. 247), it was held by the Ex- 
chequer Chamber (overruling the decision of the Ex- 
chequer, 28 L. J., Ex. 41), that a railway company are 
not responsible for an accidental fire caused by a spark 
falling from one of their engines upon premises ad- 
joining the railway, if they have taken every precaution 
that science can suggest to prevent injury; that they 
are not liable unless they are guilty of some neghgence 
in fact, and that negligence cannot be implied fix)m the 
mere employment of locomotive engines, as the use of 
them is expressly permitted by the legislature. In 
giving his judgment, Cockbum, C. J., said : " Where 
the legislature has sanctioned the use of a particular 
means for a given purpose, it appears to me that that 
sanction carries with it this consequence, that the use 
of the means itself for that purpose (provided every 
precaution which the nature of the case suggests has 
been observed) is not an act for which an action lies 
independent of negligence." So, too, Blackburn, J., 
said : ** No doubt there was some evidence of negligence 
on the part of the defendants, for the fact of the sparks 
coming from the locomotive unexplained would be 
evidence of negligence. But here the case finds that it 
is to be taken as a fact that the defendants had taken 
all the precautions that science could suggest to prevent 
their engines emitting sparks. The question then is, 
whether the railway company are liable for an accident 
arising from the use of their engines, though they have 
been guilty of no negligence except in the very using 
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of them^ if that be negUgence ? The point, however, 
seems to me to be settled by The King v. Pease (4 B, 
& Ad. 30), which decided that a railway company were 
not indictable for the noise made by the locomotives, 
which would have been a public nuisance but for the 
permission of the legislature. That case seems to me 
to decide that no action will lie for an injury resulting 
from the use of a locomotive if there be no negUgence 
in the use." See also Whitehouse v. The Birmingham 
Canal Co.y 27 L. J., Ex. 25 ; Hammersmith and City 
Railway Co, v. Brandy L. R., H. L. 171 ; 38 L. J., 
Q. B. 265. It is of course a question of fact for the 
jury, whether or not the company have availed them- 
selves of the best means of avoiding accidents, for if 
they have not done so they will be liable in damages. 
In Freemantle v. The London and North Western 
Railway Co. (10 Com. B., N. S. 89 ; 31 L. J., C. P. 
12), upon a trial against the company for an injury to 
the plaintiff's property, caused by the emission of sparks 
from one of their locomotive engines, the learned judge, 
after telling the jury that the evidence for the defendants 
was extremely powerfiil to show that the engine was of 
the best known construction, but that the evidence of 
the plaintiff's witnesses was, that in their opinion the 
risk of causing mischief by sparks from the engine in 
question was not improbable, and that the engine was 
so constructed as to be dangerous without a precaution 
of some kind, left it to the jury to decide whether they 
beUeved either the plaintiff's or the defendants' witnesses 
on this point ; and he also left it to the jury to consider 
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whether each set of witnesses might not have been 
mistaken in the degree o£ excellence or of defect imputed 
to the engine, and if so, that it was still for the jurj to 
decide either for the company, if no further precautions 
could with reason be required,— or, for the plaintiff if 
they were in reason requisite. Upon the jury returning 
a verdict for the plaintiff, and a motion for a new trial 
on the ground of misdirection, the court refused the 
rule, holding, that the direction was right, there being a 
conflict of testimony upon a question of degree, which 
was necessarily for the jury. See also Dimmock y. The 
North Staffordshire Railway Co., 4 Fost. & F. 1058. 
So, also, in Smith y. The London and South Western 
Railway Co. (39 L. J., C. P. 68), in an action charging 
that, by the negligence of the defendants in the manage- 
ment of their railway engines and banks, cut grass, &c., 
was heaped on the banks and ignited, and a fire occa- 
sioned which spread along a stubble-field to the plaintiff's 
cottage and set it on fire. It appeared that the siunmer 
being exceedingly hot, the country in an unusually dry 
and combustible state, and fires in consequence happen- 
ing, the hedges and grass on the banks of the railway 
had been trimmed, and the trimmings left on the banks 
for a fortnight so as to become highly combustible; 
that some hours before the accident, the defendants' 
workmen were seen burning these trimmings about half- 
a-mile fix)m the q)ot where the fire originated and work- 
ing towards it; that a short time before the fire broke 
out these men were finishing their dinner, and smoking 
on the bank opposite to the spot; that a train passed 
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and shortly after the fire began; that these men (who 
must have been on the spot and were not called by the 
defendants) tried in vain to put it out; that it burned 
through the hedge, and there being & high wind ran &r 
500 yards diagonally across a stubble-field, and set fire to 
the plaintiff's cottage which was separated &om the 
field by a lane, and was distant firom the nearest part of 
the railway by 200 yards, and fix)m the spot where the 
fire originated about 500 yards. A verdict for the 
plaintiff having been taken by consent, with leave to the 
defendants to move to set it aside, and enter a nonsuit, 
the court to draw inferences of fi.ct, it was held by a 
majority of the court (Bovill, C» J., and Keating, J., 
Brett, J., dissenting), that there was evidence of negli- 
gence to go to the jury. In giving his judgment, the 
Chief Justice explains the law upon the subject. He 
says, ^^ There was abundant evidence to show that the 
fire was- caused by the engines of the company. It is 
true that this alone would not be sufficient to give the 
plaintiff a cause of action, because the legislature had 
thought fit to authorize the use by the company of loco- 
motives, and there was no evidence that they were im- 
properly ccmstructed or carelessly managed. Yet the 
company were using machines which were dangerous 
and in the habit of emitting fire, and being authorized 
to use them they must look to surrounding circumstances 
when using them ; and there can be no doubt that engines 
emit sparks more or less according to the way in which 
they are used, and the company may regulate their 
speed and otherwise alter their user; so that the case is 
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very different from that of an extraordinary frost affect-* 
ing water-pipes which having been kid down according 
to ordinary experience cannot be taken up again ; but a 
railway company, if there be particular circumstances 
of danger, may regulate the user of their engines. Here 
the weather had been dry for some time, and on the 
sides of the railway had been left an accumulation of the 
trimmings of the hedges and grass-banks of the line. 
Under ordinary circumstances one does not expect 
hedges to ignite, but a collection of dry material and dry 
hedges may ignite; and in answer to the suggestion 
that no one would anticipate that a cottage at the dis- 
tance of the plaintiSTs would be in danger from a fire 
on the line, — I would suggest the question of, whether, 
if any ordinarily reasonable men had been in the cottage, 
they would have remained there in assurance of security 
when they knew that only a hedge and stubble-field in- 
tervened between it and this burning material ? The 
company therefore were in this position: they had 
allowed an accumulation of hedge trimmings and cut- 
grass to remain on the banks of the railway; they were 
using engines which emitted sparks; the weather was 
dry; there was danger of fire, and of that fire spreading 
and being dangerous; the result being a serious loss to 
the plaintiff who is in no way to blame. And though 
it is not in every case where a man has suffered he can 
recover, and in order to do so he must show a breach of 
duty, it seems to me that the company must regard 
surrounding circumstances; that whether they can be 
taken to have reasonably contemplated that the result 
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of a fire on the line would destroy the plaintiff's cottage 
depends not merely on proximity but the nature of the 
materials; that looking to the weather, the combustible 
material on the banks, the combustibility of the stubble, 
all tending to reduce the distance, there was evidence 
for the jmy from which they might come to the conclu- 
sion that the defendants were guilty of negligence ; and 
that therefore this rule should be discharged." {See 
the next section,) 



Sect. 2. — What facts are evidence of negligence. 

Although, as said by Erie, C. J., in Ford v. The 
London and South Western Railway Co, (2 Fost. & 
F. 730), " Negligence is not to be defined, because it 
involves some inquiry as to the degree of care required, 
and that is the degree which the jury think is reasonable 
to be required from the parties, considering all the cir- 
cumstances," it will be found from the decided cases, 
that there are certain general principles which, in most 
instances, wiU materially assist in determining whether 
it exists or not ; thus, as a rule it will be assumed, that 
if a railway train run off the rails, there is negligence 
on the part of the company ( Carptie v. The London 
and Brighton Railway Co,y 5 Q. B. 751) ; although, as 
has already been seen, this accident may be consistent 
with the absence of negligence. Bird v. The Great 
Northern Railway Co,y 28 L. J., Ex. 3. So, a colli- 
sion between trains of the same company would be 
primd facie evidence of negligence. Skinner v. The 

8. D 
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London and Brighton Railway Co., 5 Ex. 787. 
Where a stage-coach^ which is overloaded, breaks 
down, the excess in the number of the passengers has 
been held to be evidence that the accident arose firom 
overloading. Israel v. Clark, 4 Esp. 259. 

So, there are certain accidents of such a nature that 
neghgence may be presumed from the &ct of their 
occiurence. Thus, the plaintiff while walking in a 
street, in front of the house of a flour-dealer, was 
injured by a barrel of flour falling upon him from an 
upper window ; whereupon it was held, that the mere 
fact of the accident, without any proof of the circum- 
stances imder which it occurred, was evidence of negli- 
gence to go to the jury in an action against the flour- 
dealer. In the course of the argument, FoUock, C. B., 
observed : " There are certain cases of which it may be 
said res ipsa loquitur, and this seems to be one of them. 
The courts have held that from certain occurrences 
negligence may be presumed — ^railway accidents, for 
example." In giving judgment the same learned judge 
very perspicuously explained the law upon the subject. 
He said : " I think it would be clearly wrong to lay down 
as a rule, that no presumption of negligence can arise 
from any accident. Suppose, in this very case, that the 
barrel had merely rolled out of the warehouse window, 
and &llen upon the plaintiff, how could he possibly as- 
certain how it had occurred ? Those who have the care 
of the barrels should take care that they do not roU 
out, and I think that is a case where it seems to me 
clear beyond doubt there wouLihe prima facie evidence 
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of negligence. It cannot be in the ordinary course of 
business^ without some negligence ; and to say that the 
plaintiff, who complains of that, is to caU witnesses from 
the upper warehouse where the thing happened, or to 
go about and inquire what the cause was, would be, as 
it seems to me, unjust. So, in the construction or re- 
pairing of a house or building, or in putting chimney- 
pots on the roof of it — if a passenger passing along 
the road is damaged by something coming down, which . 
according to the ordinary course of doing such work 
ought not to come down into the street, I think the 
accident alone would be sufficient evidence of negli- 
gence. Or, if you set an article that is calculated to do 
damage altogether in a wrong place, and it does a 
mischief, then, those who are responsible for its being in 
the right place, and under proper control are, I think, 
prima facie responsible for the damage, and the burden 
is cast upon them of showing such a state of things as 
to relieve them from responsibility." In the same case, 
Channell, B., said : " The facts are, that a barrel of 
flour came from a window in a house or shop, of which 
the defendant was occupier; and he is responsible if 
anybody is responsible. Then the question is, whether 
there is any evidence of negligence that ought to go to 
the jury— not a mere scintiUa of evidence, but any evi- 
dence to entitle the plaintiff to the verdict? I am of 
opinion that there is abundant evidence. I think that a 
person who has a warehouse by the side of a public way, 
and assumes to himself a right to lower from the upper 
part of the premises a barrel of flour into a cart standing 

d2 
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hjj has a care and a duty thrown on him. I quite 
agree in the argument, that it is not every accident 
that would warrant the inference of negligence. On 
the other hand, I entirely dissent from the doctrine, that 
there is no accident which in itself would warrant the 
inference of negligence. There was evidence to go to 
the jury, and the rule must be made absolute to enter 
the verdict for the plaintiff.** Byrne v. Boadle, 33 
L. J., Ex. 13. See also Scott v. The London Dock 
Co., 3 Hur. & C. 696 ; 34 L. J., Ex. 17 ; Burke v. The 
ManchesteTy Sheffield and Lincolnshire Railway Co., 
22 Law Times Rep. 442. 

So, in Briggs v. Oliver (4 Hur. & C. 403; 35 
L. J., Ex. 163), it appeared that the plaintiff, on going 
to the doorway of a house in which the defendant had 
offices, was pushed out of the way by a servant of the 
defendant, who was watching a packing-case which 
belonged to the defendant, and was leaning against the 
wall of the house. The plaintiff fell, and the packing- 
case fell on his foot, and injured him. There was no 
evidence as to who placed the packing-case against the 
wall, or what caused its fall. The court (Martin, B., 
dissentiente), held, that there was a primd facie cas^ 
against the defendant to go to the jury, the fall of the 
packing-case being some evidence that it had been 
improperly placed against the wall. 

In Nicholson v. The Lancashire and Yorkshire 
Railway Co. (3 Hur. & C. 534; 34 L. J., Ex. 84), 
it appeared that the level crossing between the platforms 
at a railway station, which formed part of the ^^ way 
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out" for passengers arriving at such platform^ was 
blocked for more than ten minutes by the train in 
which the plaintiff arrived there. Under such circum- 
stances it was usual for the arrival passengers — ^and 
the railway company did not object to the practice— to 
walk alongside^ and roimd the end of the train^ in order 
to cross the line. The plaintiff in so doing, in the dark, 
stumbled over a hamper, which had been taken out of 
the train, and placed at the side of the line, some 
distance from the platform. Upon this, it was held, 
that there was evidence of negligence on the part of the 
railway company. 

In Holmes v. TTie North Eastern Railway Co. 
(L. R., 4 Ex. 254; 38 L. J., Ex. 161), it appeared, 
that a coal dep6t of a railway company had a railway 
siding, under which were cells, into which the coals 
were tipped from the trucks, so as to M into the carts 
of the consignees, which were backed into the cells from 
the roadway, which was at a lower level than the rail- 
way. It was the practice of the persons coming to 
receive the coals to assist the defendants' servants in 
tipping their coals, and for that purpose they passed 
along a flagged pathway on the siding, running by the 
side of the trucks. Some coals arrived consigned to 
the plaintiff, who went to receive delivery, but found 
that his truck could not be tipped, as the cells were all 
fiill. With the permission of the station-master, he 
passed along the flagged pathway, till he came to his 
coals, stepped on to the buffer of the truck, and threw 
down some pieces of coal to the roadway, where his 
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servant was with a cart. He stepped back on to the 
flagged way^ and one of the flags, which was in an 
insecure state, gave way, and he fell into one of the 
cells/and was injured. Upon these fiicts it was held, 
that although the plaintiff* in getting his coals was not 
doing so in the ordinary mode, yet the defendants 
were under the same obligation to provide for his safety, 
as if he had been pursuing the ordinary mode, and that 
he was not a mere licensee, but engaged with the con- 
sent of the defendants in doing something incidental to 
the completion of the contract between himself and the 
defendants, in which both he and the defendants had an 
interest, and, therefore, the defendants were bound to 
take due and reasonable care for his security upon 
their premises. 

And in Kearney v. The London^ Brighton and South 
Coast Railway Co. (39 L. J., Q. B. 200 ; 22 Law 
Times Rep. 886), where it appeared that whilst the plain- 
tiff was passing along a highway under a girder railway 
bridge belonging to the defendants, which rested on 
one side on a perpendicular brick wall with pilasters, 
a brick fell from the top of one of the pilasters on 
which a girder rested and caused personal injury to the 
plaintiff. A train had passed over the bridge inune- 
diately before. In an action against the railway com- 
pany, the jury having returned a verdict for the plaintiff, 
it was held, that the falling of the brick was under the 
circumstances of itself primd facie evidence of negli- 
gence on the part of the defendants in keeping the bridge 
in a proper state of repair, and, in the absence of any 
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evidence to rebut it^ was sufficient to sustain the verdict. 
See Fordham v. The London^ Brighton and South 
Coast Railway Co. (38 L. J., C. P. 324), where the 
hand of a passenger was injured by the closing of the 
door of a railway carriage by the guard. 

If a structure, which the defendants invite the public 
to use, is defectively or carelessly constructed, whereby 
a person law&lly upon it is injured, the defendants will 
be liable in damages, notwithstending they had no know- 
ledge of its defective condition, and it had been erected 
by a competent person. Thus, where an injury was 
caused to the plaintiff by fidling fiom a bridge wHch 
crossed the defendants' railway and which was defec- 
tively protected, it was held, that the defendants were 
liable, notwithstanding it had been constantly used by 
the public without any accident. Longmore v. The 
Great Western Railway Co,^ 35 L. J., C. P. 135. 
So, in Francis v. Cockrell (L. R., 5 Q. B. 184 ; 39 
L. J., Q. B. 113), where the defendant, acting on 
behalf of a committee of which he was a member, em- 
ployed certain persons to erect and let to them a tempo- 
rary stand for the use of persons desirous of seeing a 
steeple-chase, and the stand having been erected, the 
defendant on behalf of himself and his colleagues 
received money from the plaintiff and other visitors for 
the use of places on the stand, and where it appeared 
that the contractors were competent and proper persons 
to be employed for the purpose, but it was in feet 
so negligently erected that it feU, and caused injury to 
the plaintiff while he was using it, looking at the races. 
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neither the plaintiff nor the defendant being aware of 
the &ult7 construction^ — ^it was held^ that the contract 
by the defendant, to be implied from the relation which 
existed between him and the plaintiff, was, that due care 
had been used not only hj the defendant and his ser- 
vants, but by the persons whom he employed to erect 
the stand, and that consequently he was liable for the 
injury to the plaintiff. In the course of delivering the 
considered judgment of the court, Hannen, J., said, " In 
the present case it is not found that the defendant was 
himself wanting in due care. . . . He employed 
competent and proper persons who had efficiently 
executed similar work on previous occasions. The cir- 
cumstance that the defendant did not himself survey or 
employ any one to survey the stand after it was erected, 
does not in itself establish any charge of negligence ; 
for it does not appear that any defect was such as could 
on inspection, and even if it had been it cannot be laid 
down as necessarily a want of care not to inspect, 
although it would in some circumstances be evidence 
from which a jury might properly find that due care 
had not been taken. It becomes necessary, therefore, 
for us to consider whether the contract by the defendant, 
to be impHed from the relation which existed between 
him and the plaintiff, was, that due care had been used 
not only by the defendant and his servants, but by the 
persons whom he employed as independent contractors 
to erect the stand. It is said, in the judgment of the 
Court of Exchequer Chamber in Readhead v. The Mid- 
land Railway Co., that ^ warranties implied by law are 
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for the most part founded on the presumed intention of 
the parties and ought certainly to be founded on reason^ 
and with a just regard to the interests of the party who 
is supposed to give the warranty as well as of the party 
to whom it is supposed to be given.' Applying this rule 
to the present case, we think that the contract by the 
defendant with the plaintiff did contain an implied 
warranty that due care had been used in the construc- 
tion of the stand by those whom the defendant had 
employed to do the work, as well as by himself." 

Where from the nature of the use of the defendants' 
property there is great risk of injury to individuab, the 
defendants are bound to take additional care. Thus, in 
Bilbee v. The LondoUy Brighton and South Coast 
Railway Co. (18 Com. B., N. S. 584 ; 34 L. J., C. P. 
182), it appeared that the defendants' railway crossed a 
carriage-road on a level; there were locked carriage- 
gates and swing-gates for foot passengers; the trains 
were frequent, the crossing was on a level, and a bridge 
near it over the line obstructed the view in that direc- 
tion. Two trains passed about the same time, and 
whilst the plaintiff's attention was directed to one, the 
other knocked him down. A verdict having been 
returned for the plaintiff and a rule nisi obtained to set 
it aside, Erie, C. J., in discharging it, said, ^^ The 
ground of my decision is, the great degree of risk in 
this place ; there were many trains, it was on a curve 
and near a bridge. The noises of the different trains 
would interfere with each other, and the bridge would 

D5 



58 EXISTENCE OF NEGLIGENCE. 

obstruct the sight, and I am therefore unable to say that 
the judge was bound to nonsuit." 

In Stapley v. The London^ Brighton and South 
Coast Railway Co. (L. K., 1 Ex. 21 ; 35 L. J., Ex. 7), 
the fiwts were these : — The defendants' railway crossed 
a highway on a level close to a station. On each side 
of the railway were gates across the carriage-way, and 
swing-gates or turn-stiles for foot passengers. By the 
defendants' rules and regulations the carriage-gates were 
always to be kept closed across the carriage-way except 
when opened to allow carriages to cross, and they were 
never to be opened until the gateman had satisfied him- 
self that no train was due or in sight. A foot pas- 
senger crossing the railway was killed by an express 
train which passed through the station without stopping. 
There was no servant of the defendants at the gate or 
on the platform of the station. The carriage-gate on 
the side from which the deceased came was seen after 
the accident to be partly open. It had been seen shut 
half an hour previously and there was no evidence 
of how it came to be open, or whether the deceased 
came through the carriage-gate or through the turn- 
stile. The train was four minutes overdue. There was 
a curve in the line at the spot, and the train would not 
be visible to a person standing at the gate till it came 
within 600 yards. The deceased was deaf. He was in 
the habit of coming to the station and knew the times 
of the trains. In an action brought by the executors of 
the deceased, it was held that a foot passenger who 
found the carriage-gate open would be led to believe 
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that no train was due^ and that upon the whole case 
there was some evidence of negligence to be left to the 
jiuy. See sect. 47 of The Bailway Clauses Consolida- 
tion Act, 1845, 8 & 9 Vict. c. 20 (ante, p. 42). 

When a railway crosses any turnpike road or public 
carriage-way on a level they must under the provisions 
of the 8 & 9 Vict. c. 20, s. 47, unless otherwise autho- 
rized by their special act, erect and at all times maintain 
good and sufficient gates across such road on each side 
of the railway where the same shall commimicate there- 
with, and employ proper persons to open and shut such 
gates and keep them constantly closed across the road 
on both sides of the railway, except during the time 
when horses, cattle, carts or carriages passing along the 
road shall have to cross the railway: and the gates must 
be of such dimensions and so constructed as when closed 
to fence in the railway and prevent cattle or horses 
passing along the road from entering upon the railway. 
Wherever this section of the statute or one of a similar 
import is in force, it imposes upon the railway company 
governed by it the duty of closing the gates across 
pubUc carriage-roads carefrdly against everything 
passing lawfully or unlawfidly along the high road. 
Where, therefore, the plaintiff's horses strayed from 
his field into the high road and passed from thence 
through an open gate and got upon a railway and was 
killed by a passing train, it was held, that the railway 
company was responsible for the loss, as the obligation 
to keep the gates closed imposed upon them the duty of 
dosing Item careMy against eyerything passing law- 
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fiiUj or unlawfully along the high road. Fawcett v. TTie 
Fork and North Midland Railway Co., 16 Q. B. 618. 

It has before been seen {ante, p. 43), that where a 
railway company are acting under powers from the 
legislature, and in the exercise of those powers they 
cause damage to a third party, they will not be liable 
if they have used due care and skill and have 
availed themselves of the best methods which science 
affords for avoiding injury to others. If, however, they 
have not this legislative protection lliey wiU be liable, 
notwithstanding: they may have taken all reasonable 
precautions to prevent injury bemg sustained. Thus, 
in Jones v. The Festiniog Railway Co. (L. S., 3 Q. B. 
733; 37 L. J., Q. B. 214), the defendants used a 
locomotive engine which while passing over the line 
emitted sparks, although all reasonable precautions had 
been taken to prevent its doing so. The sparks were 
blown to a haystack of the plaintiff, which was burnt 
in consequence. The act under which the defendants 
were incorporated did not authorize them to use loco- 
motive machines ; and it was therefore held, that if the 
defendants chose to use such engines they would do so 
at their peril. See FreemantU v. The London and 
North Western Railway Co. (10 Com. B., N. S. 88; 
31 L. J., C. P. 12, ante, p. 45), where the defendants 
were hSd liable for damage caused by sparks from their 
engine; and also Smith v. The London and South 
Western Railway Co. (39 L. J., C. P. 68, anU, p. 46), 
where a fire was caused by the engine of the defendants. 

Befreshment rooms and a coal cellar at a railway 
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station were let by the company to one S., the opening 
for putting coals into the cellar being on the arrival 
platform, A train coming in whilst the servants of the 
coal merchant were shooting coals into the cellar for S., 
the plaintiff, a passenger, whilst passing in the usual 
way out of the station without any fault of his own, fell 
into the cellar-opening which the coal merchant's ser- 
vants had negligently left insufficiently guarded ; it was 
upon this held, that S., the occupier of the refreshment 
rooms and cellar, was responsible for this negligence. 
Pichard v. Smithy 10 Com. B., N. S. 470. 



Sect. 3. — Of contributory negligence^ 

Although the defendant may have been guilty of negli- 
gence, yet, if the plaintiff has himself been guilty of such 
negligence that the accident would not otherwise have 
occurred,the cannot recover damages, for he cannot 
complain of an injury which his own negligence has 
contributed to bring about, Waite v. The North 
Eastern Railway Co., EU. Bla. & Ell. 719 ; 28 L. J., 
Q. B. 258. In Tuff v. Warman (2 Com. B., N. S. 
740 ; 27 L. J., C. P. 322 (Ex. Ch.) ), Wightman, J., 
in delivering the judgment of the court, explained the 
law upon the subject with great clearness. He said : 
^' It appears to us that the proper question for the jury 
in this case, as indeed of all others of a like kind, is, 
whether the damage was occasioned entirely by the 
negligence or improper conduct of the defendant, or 
whether the plaintiff himself so &r contributed to the 
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misfortune hj his own negligence or want of ordinary 
and common care and caution, that but for such ne^- 
gence or want of ordinary care and caution on his part 
the misfortune would not have happened ? In the first 
case the plaintiff would be entitled to recover ; in the 
latter, not, as but for his own misconduct the misfortune 
would not have happened. Mere negligence or want 
of ordinary care or caution would not, however, have 
disentitled him to recover unless it was such that but 
for the negligence and want of ordinary care and 
caution the misfortune would not have happened ; or if 
the defendant might by the exercise of caution on his 
part have avoided the consequences of the neglect or 
carelessness of the plaintiff." See also Flower v. Adam, 
2 Taunt. 314. 

In Bridge v. The Grand Junction Railway Co. (3 
Mee. & W. 244), Parke, B., said : « Although there 
may have been negligence on the part of th§ plaintiff, 
yet unless he might by the exercise of ordmaiy care 
have avoided the consequences of the defendants' negli- 
gence, he is entitled to recover ; if by ordinary care he 
might have avoided this, he is the author of his own 
wrong." Thus, if an obstruction has been negligently 
placed in a public thorough&re by the defendant, and 
the plaintiff has ridden against it, he cannot recover 
damages &om the defendant if it appear that he was 
riding at an improper pace, or was intoxicated, and 
could have avoided the obstruction if he had ridden with 
reasonable and ordinary care. Butter^ld v. Forrester ^ 
11 East, 60; Clayards v. Dethicky 12 Q. B. 446. If 
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a person sees a carriage coming fiiriouslj along the 
road and he wilfiilly crosses the street before it^ he 
cannot maintain an action for damages against the 
driver or owner of the carriage. Woolf v. Beard, 8 
C. & P. 373. As far as this rule operates it applies 
equally where the parties injured are children of tender 
age. Mangan v. Atkerton, L. R.^ 1 Ex. 239 ; 35 L. J., 
Ex. 161 ; Singleton y. The Eastern Counties Railway 
Co., 7 Com. B., N. S. 287. The plaintiff, a child five 
years old, was under the care of its grandmother, who 
purchased a railway ticket for him and one for herself 
to go fi-om A. to B. on the defendants' railway. While 
crossing the line at A. to be ready for their train they 
were both knocked down and injured by another train. 
The accident was partly owing to the defendants' negli- 
gence, and partly to such negligence on the part of the 
grandmother as would disentitle her to recover damages 
from the defendants for the injury. Upon that, it was 
held, that the plaintiff, not being able to take care of 
himself, and being under his grandmother's care, there 
was such an identification between the grandmother 
and the plaintiff that by reason of her negligence 
the plaintiff was unable to maintain an action for the 
injury to himself. Waite v. The North Eastern RaiU 
way Co., EU. Bla. & EU. 728 ; 28 L. J., Q. B. 258 
(Ex. Ch.). 

Contributory negligence, however, will not disentitle 
the plaintiff to recover damages, imless it be such that 
but for such negligence the injury would not have been 
sustained; nor if the defendant might .by the exercise of 
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care on his part liave avoided the consequences of the 
negligence of the plaintiff. Tuff -v. ff^arman {supra). 
Thus, where the plaintiff negligently left his donkey in 
a public highway^ tied together by the fore-feet, and the 
defendant carelessly drove over it with his horses and 
waggon in broad daylight and killed it, the animal 
being unable to get out of the way of the waggon, — it 
was held, that the misconduct of the plaintiff in leaving 
the ass in the highway was no answer to the action, for 
although the ass may have been wrongfully there, still 
the defendant was bound to go along the road with care 
and at such a pace as would be likely to prevent mis- 
chief; " were this not so," as was said, " a man might 
justify the driving over goods left in a pubKc highway, 
or even over a man lying asleep there, or the purposely 
running against a carriage going on the wrong side of 
the road." Davies v. Mann^ 10 Mee. & W. 549; 
Mayor of Colchester v. Brooke^ 7 Q. B. 376. So, also, 
where the drivers of two rival omnibuses were competing 
for passengers, the one endeavouring to get before the 
other, and both driving at great speed and trying to 
avoid a cart which got in their way, and the wheel of 
the defendant's omnibus came in contact with the pro- 
jecting step of the omnibus on which the plaintiff was 
riding and caused it to swing against a lamp-post and 
the plaintiff was thrown off and injured : it was held, 
that he was not disentitled to recover damages from the 
proprietor of the rival omnibus by reason of the mis- 
conduct of his own driver. Rigby v. Hewitt y 5 Ex. 240 ; 
Greenland v. Chaplin, 5 Ex. 247. 
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S09 where the plaintiff in a steamboat was injured by 
the &31 of an anchor on it, caused by the collision with 
the steamboat of the defendant, it is no defence that the 
anchor may have been improperly stowed in the steam- 
boat, or that the plaintiff was standing on a part of the 
deck where he ought not to have been. Greenland v. 
Chaplin f 5 Ex. 243. See Vennell v. Garner (1 Cro. 
& Mee. 21); and The Mayor of Colchester v. Brooke 
(7 Q. B. 377), where oysters were placed in a channel of 
a pubUc navigable river so as to create a pubUc nuisance, 
yet a person navigating the river was holden not justi- 
LnegHgently or willny in rumnng his vessel a^^ 
them, and so destroying them, when he had room to pass 
without so doing. 
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CHAPTER IIL 

AS TO THB NEGLIGENT USE OF PBOPEBTT, AND PER- 
SONAL NEGLIGENCE. 

Sbct. 1. 2%e negligent use of real property, 
„ 2. The negligent management cfpremAses. 
„ 3. I%e negligent management of docks and eanals, 
„ 4. The negligent management of public works. 
„ 6. The negligent keeping of animals. 

Sect. 1. — JTie negligent use of real property. 

A MAN must so use Us own rights and property as to 
do no injury to those of his neighbour, for in all civil 
acts the law does not so much regard the intent of the 
actor as the loss and damage of the party suffering. 
Every person who occupies land, who allows wells or 
mining shafts to remain on Ms land unguarded and un- 
protected, is responsible in damages to all persons who 
sustain injury from &Iling into them, provided they were 
lawfiilly traversing the land on which the shaft or well 
existed, and fell into it without any negligence or mis- 
conduct on their part; but if, however, they were at the 
time trespassers on the land they would not be entitled to 
maintain the action. Hardcastle v. The South York- 
shire Railway Co., 4: Hur. & N. 67; 28 L. J., Ex. 139. 
In this case, Martin, B., thus states the law : ^^ When an 
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excayation is made adjoining to a public way, so that a 
person walking on it might by making a fidse step, or 
being affected with sudden giddiness, or in the case of 
a horse or carriage, who might by the sudden stortmg 
of a horse be thrown into the excavation, it is reasonable 
that the person making such excavation should be liable 
for the consequences. But when the excavation is made 
at some distance from the way, and the person falling 
into it would be a trespasser upon the defendant's land 
before he reached it, the case seems to me to be 
different. We do not see where the liability is to stop. 
A man &:oin&: off a road in a dark nifi^ht and losincc his 

for the jury no one can tell whether he was liable for 
the consequences of his acts upon his own land or not. 
We think the proper and true test of legal HabUily is, 
whether the excavation be substantially adjoining the 
way ? And it would be very dangerous if it were other- 
wise; and if in every case it was to be left as a &ct to 
the jury, whether the excavation was sufficiently near to 
the highway to be dangerous. When a man dedicates 
a way to the public there does not seem any just ground 
in reason and good sense that he should restrict himself 
in the use of his land adjoining to any frirther extent 
than that he should not make the use of the way dan- 
gerous to the persons who are upon it and using it." 
See Blyth v. Topham, Cro. Jac. 158. 

So, where the defendants were owners of waste land 
which was bounded by two highways, and they worked 
a quarry in the waste, and the plaintiff not knowing of 
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the quarry passed over the waste in the dark and fell into 
the quarry^ and broke his leg^ and then brought an action 
for the injury; it was held, that the action could not be 
maintained, as there was no legal obligation in the de- 
fendants to fence the quarry for the benefit of the plain- 
tiff who was a mere trespasser upon the land. Hounsell 
V. Smith and others^ 7 Com. B., N. S. 731 ; 29 L. J., 
C. P. 203; see also Gantrety. Egertotiy 36 L. J., C. 
P. 191. 

In the case of Corby v. Hill (4 Com. B., N. S. 656 ; 
27 L. J., C. P. 318), there was a road leading to a 
building along which persons had been accustomed to 
pass by the leave of the owners, and were likely to con- 
tinue to pass, and the defendant being about to build, 
received leave to place building materials there, and in 
pursuance of that leave he placed a quantity of building 
materials there, and in such a way as to be likely to in- 
jure persons using the road, and he did not give notice 
to such persons by signal or otherwise. An injury hav- 
ing been caused thereby to the horse of the plaintiff 
whilst lawfiilly using the road, it was held that the 
defendant was liable for it in damages. See also 
Gallagher v. Humphrey ^ 6 Law Times Rep. 684. 

Where the appellants were in occupation of the mine- 
rals under a field which was in the occupation of the 
respondent, and they had sunk a shaft in the field for 
the purpose of getting the minerals beneath it; it ap- 
peared that when they had ceased to work the shaft they 
covered it over in such a manner as not to afford a pro- 
per and effectual protection for horses in the field. The 
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respondent turned out a mare to feed in the fields and 
she fell down the shaft and was killed without any neg- 
ligence on the part of the respondent^ and it was held, 
that the appellants were responsible to the respondent 
for the injury. Cockbum, C. J., in giving his judgment, 
said, '^ The question before us is a nice one ; it appears 
to be novel, and upon which no direct and positive au- 
thority can be foimd. The facts lie within a small 
compass, but there is some difficulty in deciding upon 
them. The question is this: whether when the mine- 
rals below the surface of the ground have been separated 
from the ownership and occupation of the sur&ce with 
a licence from the owner to the person to whom the 
minerals are let, to sink a shaft through the surface, it is 
incumbent upon the last-mentioned person to fence off 
the shaft so as to protect the owner of the surface from 
injury ? There being no statutory enactment upon the 
subject, no stipulation between the parties, and no evi- 
dence of any mining custom, we have to see whether 
there is any implied contract that it should be done by 
the occupier of the minerals. . . . What is the law 
of reason upon the matter? I think that it is more 
reasonable that he who does the work which is the 
cause of danger should avert that danger by all that is 
reasonably necessary. The owner of the soil does not 
know when or in what way or to what extent the shaft 
will be sunk and kept open, and I am disposed to think, 
and I am ready to act upon my opinion in holding, that 
the person who sinks the shaft should do what is neces- 
sary to render it harmless to the horses and cattle which 
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are likelj to feed upon the sur&ce of the ground^ and 
that an obligation arises to that extent." Blackburn^ J.^ 
also said^ ^^ This is not. a case in which the respondent 
is a stranger or a person whose horse had no right to be 
in the field, if it were so, it is clear that there would be 
no obligation on the appellants to prevent wrong hap- 
pening by means of the shaft being left open. In Blyth 
V. Topham (Cro. Jac. 158), it was argued * that when 
the mare was straying,' and the plaintiff ^ shows not 
any right why his mare should be in the said common, 
the digging of the pit is lawftd as against him, and 
although his mare fell therein, he hath not any remedy, 
for it is damnum absque injuriA, Wherefore an action 
lies not, and of that opinion were the whole court.' 
. . . The general rule of law is, that he who has 
property should so use it as not to injure the property 
of his neighbour; and it seems to me that a person who 
opens a shaft and thus makes an alteration in the normal 
state of things should take proper steps to fence it in and 
protect it, so as to prevent injury happening to him who 
previously had a right to the use of the surfece of the 
soil." Groucott and another^ appellants, Williams^ 
respondent, 4 Best & S. 149; 32 L. J., Q. B. 237. 

In Sinks v. The South Yorkshire Railway and 
River Dun Co. (3 Best & S. 244; 32 L. J., Q. B. 26), 
it appeared that the defendants were possessed of a canal 
and the land between it and a sluice; an ancient 
footpath passed through the land close to the sluice; 
there was a towing-path nine feet wide by the side of 
the canal, and an intervening space of twelve feet of 
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grass between the towing-path and the footpath. By 
the permission of the defendants the intervening space 
had been lately used for cartings and ruts haying been 
caused^ the whole space between the canal and the sluice 
had been covered with cinders^ and thus all distinction 
between the path and the rest of the land had been ob- 
literated. A person using the path at night missed his 
way, and fell into the canal and was drowned; and it 
was held, that the canal was not so near the footpath as 
to be adjoining to it, so as to throw upon the defendants 
the duty of fencing the canal off, and that the other 
fiu^s did not render the defendants liable for the acci- 
dent. Blackburn, J., in giving his judgment, said, ^' In 
Hardcastle v. The South Yorkshire Railway Co. (2 
Hur. & N. 67 ; 28 L. J., Ex. 139), the court said, ' The 
proper and true test of legal liability is, whether the 
excavation be substantially adjoining the way, and it 
would be very dangerous if it were otherwise — if in 
every case it was to be left as a &ct to the jury whether 
the excavations were sufficiently near to the highway to 
be dangerous.' That decision binds us (I do not say it 
is wrong, but it is sufficient that it binds us), and there- 
fore, in the present case, it is not a question for the jury, 
but a question of law, whether the canal substantially 
adjoins the footpath ? and I do not think it possible to 
say that it is adjoining when there are intervening nine 
feet of towing-path and grass sufficient to make a real 
distinction between the towing-path and footpath. It 
is true this distinction has been done away with by the 
tenants of the land, but even if it had been done by the 
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defendants that would not be sufficient to make them 
liable : concede that the distinction between the footpath 
and the intervening space and the towing-path were 
not noticeable at night, that is not sufficient to make 
the canal ^ adjoining' the right of waj. Again, there 
might be a case where permission to use land as a path 
may amount to such an inducement as to lead the per- 
sons using it to suppose it. a highway, and thus induce 
them to use it as such; but then, that must be proved 
by distinct evidence, and the mere fact of spreading 
cinders over the whole space cannot be said to be such 
an inducement." Mellor, J., also, said, '^ By going off 
the line of footpath the passenger commits a trespass, 
though possibly it would not be so here ; but even if he 
were not a trespasser, and if the distinction of the foot- 
path had been obliterated by the carting and consequent 
repair, stiU he must use the permission of the defendants 
subject to the dangers; and there was, therefore, in my 
opinion, no evidence of liability on the part of the de- 
fendants to go to the jury." See also Barnes v. Wood, 9 
Com. B. 392; 19 L. J., C. P. 195. 

In Lee v. Riley (18 Com. B., N. S. 722 ; 34 L. J., 
C. P. 212), it appeared that through the defect of a gate, 
which the defendant was bound to repair, his horse got 
out of his farm into an occupation road, and strayed 
into the plaintiff's field, where it kicked the plaintiff's 
horse ; and it was held, that the defendant was liable for 
the trespass by his horse, and that it was not necessary, 
for the maintenance of the action, to prove that the 
defendant's horse was vicious, and that the defendant 
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was aware of it ; also^ that the damage the plaintiff had 
sustained by the injury to his horse was not too remote, 
but was suflSciently the consequence of the defendant's 
neglect, to be recoverable. In his judgment, Erie, C. J., 
said: "The counsel for the defendant has contended 
that the defendant cannot be made liable for this, unless 
the defendant's mare was a vicious horse, and the 
defendant knew that it was so ; and he has referred us 
to the case of Cox v. Burhridge (32 L. J., C. P. 89), 
to show that where damage is done by a tame animal 
the owner is not liable, imless the animal has a ferocity, 
which is known to its keeper. I am of opinion, how- 
ever, that it was not the duty of the county court judge 
to lay that down to the jury in this case, because the 
point which has been made by Mr. Maule would not 
avail him here, as this is an action for a trespass, in 
respect of which the defendant is clearly liable to some 
damage, and the only question is, as to the remoteness 
of the damage. Therefore, I think it was not necessary 
for the learned judge to have left the question to the 
jury, whether the defendant's horse was ferocious, and 
whether the defendant knew of that vice ? because the 
nature of the injury was not dependent on the vic^ of 
the horse, or the defendant's knowledge of such vice, 
but whether such animal strayed through the defective 
state of the defendant's fences into the plaintiff's field, 
and there did the damage complained of." 

As regards the right of support of land and build- 
ings, — ^these stand upon different footings as to the 
mode of acquiring them; the former \^mg prima facie 

s. £ 
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a right of property analogous to a right to the flow of a 
natural river^ or of air {Rowbotham v. Wihonj 6 Ell. 
& Bla. 123 ; 8 Ho. of L. 348) (though there may be 
cases in which it could be sustained on another ground, 
— see The Caledonian Railway Co. v. Sprott, 2 Macq. 
H. L, Cas. 449), — whilst the latter, that is, the right to 
the support of houses, must be founded upon prescrip- 
tion or grant, express or implied ; but the character of 
the right, when accrued, is in each case the same. Per 
WiUes, J., Bonomi v. Backhouse, 28 L. J., Q. B. 
378 (Ex. Ch.). 

With reference to the support to land, it has been well 
said: **K every proprietor of land was at liberty to dig 
and mine at pleasure on his own soil, without considering 
what effect such excavations must produce upon the land 
of his neighbours, it is obvious that the withdrawal of the 
natural support would, in many cases, cause the falling 
in of the land adjoining. As far as the mere support to 
the soil is concerned, such support must have been 
afforded as long as the land itself has been in existence ; 
and in all those cases at least, in which the owner of the 
land has not by buildings or otherwise increased the 
lateral pressure upon the adjoining soil, he has a right 
to the support of it as an ordinary right of property, not 
as an easement, as being necessarily and naturally at- 
tached to the soil. The negation of this principle 
would be incompatible with the very security for pro- 
perty, as it is obvious, that if the neighbouring owners 
might excavate their soil on every side up to the boun- 
dary line to an indefinite depth, land thus deprived of 
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support on all sides could not stand by its own co- 
herence alone. Gaie on Easements^ 335. 

As regards Aoti*<?s— the right to support depends in 
a great measure upon whether or not they are ancient. 
But whether a house be ancient or not, if the owner of 
a house,* which is being pulled down, conducts the work 
in so irregular, negligent and improper a manner, that 
injury is produced thereby to the adjoining house, he 
will be liable to make compensation in damages for the 
consequences of his want of caution. Walters v. Pfeily 
Moo. & Malk. 362 ; Dodd v. Holme, 1 Ad. & Ell. 
493. (See this subject foUy considered in Gale on 
JEasements.) 



Sect. 2. — On the negligent management of premiseB. 

It is the duty of every one who has premises to which 
others may lawfiilly resort, to exercise all reasonable 
care against the occurrence of accidents. A distinction, 
however, exists between the case of those who resort to 
premises in the course of business upon the invitation, 
express or implied, of the owner, and those who go there 
merely as visitors or bare licensees, since it is only in 
the former case that liability for negligence will attach. 

In Indermaur v. Dames (L. R., 1 C. P. 274 ; 35 
L. J., C. P. 185; affirmed in the Ex. Ch., L. R., 
2 C. P. 311 ; 36 L. J., C. P. 181), it appeared that 
the defendant agreed with one D., for the setting up of 
some gas regulators in his sugar refinery. The contrax^t 
stipulated that they were not to remain unless a certain 

E 2 
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saving was effected, and that this was to be tested. In 
order to do this, it was necessary to examine the burners, 
and D.'s manager, and the plaintiff, as his servant, went 
to the sugar refinery for that purpose. In the refinery 
there was a shaft for raising and lowering sugar, which 
was necessary, usual and proper for the business. This 
shaft was unfenced, though, when out of use, it might 
have been fenced round. The plaintiff was warned that 
the place was dangerous and lights not allowed, and that 
he should keep by a man who would have a light ; but 
having left a tool in a part of the refinery where he had 
been, he went back for it, and in returning to the man 
with the light fell through the shaft without any &ult 
on his own part. Upon these &cts, it was held, that 
where a person resorts to a building in the course of 
business, on the express or impKed invitation of the 
occupier, such person using reasonable care, is entitled 
to expect the occupier to use reasonable care to prevent 
damage ftom unusual danger, which he knows or ought 
to know existed ; that there was evidence that the 
plaintiff was on the defendant's premises on business by 
his tacit ii imitation, and that the shaft was an unusual 
danger known to the defendant, and that damage 
accrued to the plaintiff from the defendant and his ser- 
vants not using sufficient means to warn him of it. In 
the course of delivering the considered judgment of 
the court, Willes, J., made the following observations ; 
^^ The authorities respecting guests and other bare 
licensees, and those respecting servants and others who 
consent to incur a risk being, therefore, inapplicable, we 
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are to consider what is the law as to the duty of the 
occupier of a buildings with reference to persons resort- 
ing thereto in the course of business upon his invitation^ 
express or implied. The common case is that of a 
customer in a shop ; but it is obvious that this is only 
one of a class ; for whether the customer is actually 
chaffering at the time or actually buys or not^ he is, 
according to an undoubted course of authority and 
practice, entitled to the exercise of reasonable care by 
the occupier to prevent damage fix)m unusual danger, 
of which the occupier knows or ought to know, such as 
a trap-door left open, unfenced and unlighted." The 
Lancaster Canal Co. v. Parnaby{\l Ad. & Ell, 223), 
Chapman v. Rothwell (EU., Bla. & Ell. 168), where 
Southcote V. Stanley (1 Hur. & N. 247 ; 25 L. J., Ex. 
339), was cited, and the Lord Chief Justice, then 
Mr. Justice Erie, said, ** The distinction is between 
the case of a visitor — as the plaintiff was in Southcote v. 
Stanley — who must take care of himself, and a customer, 
who as one of the public is invited for the purposes of 
business carried on by the defendant. This protection 
does not depend on the fact of a contract being entered 
into in the way of the shopkeeper's business during the 
stay of the customer, but upon the fiict that the customer 
has come into the shop, in pursuance of a tacit invitation 
given by the shopkeeper, with a view to business which 
concerns himself; and if a customer were, after buying 
goods, to go back to the shop in order to complain of the 
quality, or that the change was not right, he would be 
just as much there upon business which concerned the 
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shopkeeper^ and as much entitled to protection during 
this accessory Tisit, though it might not be for the shop- 
keeper's benefit^ as during the principal he was. And if 
instead of going himself the customer were to send his 
servant^ the servant would be entitled to the same con- 
sideration as the master. The class to which the 
customs belongs includes persons who go not as mere 
volunteers or licensees, or guests or servants, or persons 
whose employment is such that danger may be con- 
sidered as bargained for, but who go upon business 
which concerns the occupier aind upon his invitation, 
express or implied. And with respect to such a visitor, 
at least, we consider it settled law, that he, using reason- 
able care on his part for his own safety, is entitled to 
expect that the occupier shall on his part use reasonable 
care to prevent damage &om unusual danger which he 
knows or ought to know, and that where there is evi- 
dence of neglect, the question whetiber such reasonable 
care has been taken by notice, lighting, guarding or 
otherwise, and whether there was contributory negli- 
gence in the sufferer must be determined by a jury 
as matter of &ct." 

So also in Chapman v. Rothwell (I Ell., Bla. & Ell. 
168 ; 27 L. J., Q. B. 315), it appeared that the defend- 
ant was in the occupation of an office and passage lead- 
ing thereto from the street, used by him for the reception 
of customers and others on business; that the passage 
was the ordinary means of ingress and egress between 
the office and street; that the defendant negligently 
permitted a trap-door in the passage to remain open 
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without being properly guarded and lighted, and that 
the deceased, having been to the office as a customer, 
was lawfully passing out by the passage, and through 
the said negUgence of the defendant fell through the 
hole of the trap-door and was killed. Upon demurrer, 
it was held, that a good cause of action was disclosed 
on the facts stated. See also Shoebottom y. Ufferton, 
18 Law Times Bep. 364, 889; Piehard v. Smith, 
ante. 

In the case of a railway, where by arrangement 
between two companies whose rails are in connexion, 
each company was to work both the lines, and the &res 
were to be divided between them ; it appeared that the 
plaintiff wishing to go from London to Milford on the 
South Wales line took a railway ticket at the Paddings 
ton station of the Great Western Railway Company, 
paid his fare and became a passenger to be conveyed 
by that company to Milford. After the train had 
passed from the Great Western Bailway on to the 
South Wales Bailway it caime (without any negligence 
on the part of those who managed the train), in col* 
lision with a locomotive engine left on the line by the 
negligence of some servants of the South Wales Com- 
pany, and the plaintiff was injured. Upon this, it was 
held, that the Great Western Company were liable to 
the plaintiff for the injury ; for a railway company im- 
pliedly contracts with a passenger to use due and reason- 
able care in keeping its line in a proper state for traffic, 
and by the arrangement between the companies the 
South Wales line became the line of the Great Western 
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Company in respect of their obligation to passengers. 
The Great Western Railway Co. v. Blakcy 7 Hur. & 
N. 987 ; Blake v. The Great Western Railway Co,y 
31 L. J., Ex. 346, S. C. 

A railway company are under an obUgation to take 
every reasonable care to prevent the safety of passengers 
being endangered, and to prevent cattle from straying 
from the adjoining land, and protecting the cattle of the 
ovmers or occupiers from straying over the line, when 
from the nature of things they have notice that cattle 
might stray over it. Buxton v. The North Eastern 
Railway Co., L. K., 3 Q. B. 549 ; 37 L. J., Q. B. 
258. 

In John V. Bacon (L. R., 5 C. P. 437), A. agreed to 
carry B. from M. to L. : the mode of transit provided 
was, that B. should come to a hulk lying in the harbour 
at M. and wait till a steamer came and took him to L. 
On the hulk close to a ladder down which B. had to 
pass to reach the steamer was a large hatchway, which 
was negligently left imguarded and improperly lighted, 
and B. fell through it and was injured. The hulk be- 
longed to a third party, and A. had only acquired a 
right to use it for the purpose of embarking passengers 
on his steamer. In an action by B. against A. for the 
injury he sustained, it was held, that A. was answer- 
able for all injury occurring through the means of the' 
transit being improper, whether it arose from the neg- 
ligence of his own servants or of other parties who 
helped to provide the means of transit, and that A. 
having invited B. to the hulk was bound to protect him 
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from concealed dangers^ and was liable for injury he 
sustained through the condition of the hatchway, even 
though it was under the care of others and not his own 
servants. In his judgment, Bovill, C. J., said : " There 
is abundant evidence that the injury occurred from 
negligence in leaving the hatchway open and unpro- 
tected, and the question is, whether the defendant is 
responsible for it ? He was a carrier of passengers for 
hire from Milford to Liverpool, and the mode in which 
the transit was performed was by a small steamer 
conveying the passengers from the shore to the hulk ; 
there they took their tickets at a box on the upper deck, 
and they remained often a considerable time on board 
the hulk till a large steamer came to convey them to 
Liverpool. They then descended by a ladder to the 
main deck of the hulk in order to embark on board th^ 
steamer. The defendant and his co-owners had taken 
means to procure the use of the hulk for the purpose of 
embarking their passengers, and though they had not 
the exclusive use of it, they were entitled under their 
agreement with the owners to have it arranged to their 
satisfaction for that purpose. The plaintiff was a pas- 
senger and had taken his ticket on the hulk, and on the 
steamer arriving, there was, it appears to me, a distinct 
invitation to him to descend the ladder ; the ladder was 
dangerous by reason of a hole at its foot, which was 
not in any way protected, and the plaintiff, as the jury 
have found, without negligence feU through it and was 
injured. The case seems to me to fall within the 
principle of Pichard v. Smithy 10 Com. B., N. S. 470. 

£ 5 
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The plaintiff was invited into a trap of which the 
defendant was aware^ and which was in a place of 
which the defendant had the use, if not the sole omtrol; 
under th^e circumstances the defendant was, I think, 
responsible, independently of any contract to carry the 
plaintiff safely. But forther, I think there was by the 
issuing of the ticket a contract with the plaintiff to 
carry him safely to Liverpool ; and that, therefore, in- 
dependently of the occupation of the hulk, the defend- 
ant was responsible for an injury arising from want of 
due care." See Smith v. 7%^ London and St, Katherine 
Dock Co., L. K., 3 C. P. 326 ; 37 L. J., C. P. 217, 
post. 

The corporation of a town caused a wadihouse to be 
erected, with a wringing-machine, under the Baths and 
Washhouses Act (9 & 10 Vict. c. 74), which vests 
such houses, &c* in the corporation, tiie actual manage- 
ment being in the council, the members of which are 
not to be personally liable. The wringing-machine 
was originally intended not to be worked by hand, and 
being worked by steam, a projecting handle was need- 
lessly retained which went round with great rapidity, 
and had no protection* Those who used the wasbhouse 
paid for the use of it ; and the female plaintiff using the 
machine, without negligence on her part, was caught 
by the handle when thus revolving and was hurt. 
Upon an action brought by her against the ocHpcxration, 
it was held that they were liable. Cowley ff Wife v. 
The Mayor, Sfc, of Sunderland, 6 Hur. & N. 665 ; 
30 L. J., ^x. 127. In the course of delivering the 
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judgment of the court, Wilde, B., said : " It was there 
argued, that as the plaintiff was a volunteer and chose 
to use the machine, such as it was, she could not re- 
cover ; but we think this argument does not avail the 
defendants. The statute was passed for the benefit of 
the poorer and more ignorant classes of the population. 
The corporation chose to avail themselves of these 
powers to erect these washhouses. In discharge of the 
statutory duty thus undertaken bj them, we think they 
were bound to exercise ordinary care and diligence, 
and provide machines reasonably safe for use. It is 
clear, irom the evidence and the finding of the jury, 
that the projecting rod which did the mischief was un- 
necessarily, carelessly and negligently allowed by the 
defendants to remain after all use and purpose in it had 
ceased. It is also clear that this danger was one which 
the plaintiff might reasonably fisul to perceive or appre- 
ciate ; and the jury have in substance found that neither 
in the fitct of using the machine at aU, nor in the par- 
ticular mode of using it by the j^ntiff, was there any 
negligence. The accident was caused by the immediate 
negligence of the defendants, and on an occasion when 
the plaintiff was in no way to blame." 

If a man overloads the floor of a warehouse with 
merchandize so that the floor breaks and crushes the 
goods of another man in the floor beneath, the latter is 
entitled to bring an action for damages i^ainst him. If 
the floor is ruinous the occupier must take good care 
that he does not put upon such ruinous floor more than 
it can well bear ; and if it will not bear anything, he 
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ought not to put anything upon it to the prejudice of 
another. Where the defendant, who was the lessee and 
occupier of a warehouse, underlet a cellar beneath the 
warehouse to the plaintiff, and the defendant so over* 
loaded the floor of the warehouse with merchandize 
that the floor gave way and crushed the plaintiff's wine 
in the cellar : it was held, that the defendant was re- 
sponsible for the injury, and that it was no answer to 
the action to say that the floor was ruinous and that the 
defendant was not bound to repair it; "for he who 
takes a ruinous house ought to mind well what weight 
he puts into it at his peril, that it be not so much that 
another shall take any damage by it. But if the floor 
had &llen of itself without any weight put upon it, or 
by the default only of the posts in the cellar which 
support it, with which the defendant had nothing to do, 
there the defendant shall be excused." Edwards v. 
HalindeTy Poph. 46. 

Where, however, the party injured has come upon 
the premises as the guest or mere licensee of the defend- 
ant, no action can be maintained unless the accident 
has been occasioned by the gross and culpable negli- 
gence of the defendant himself. Thus, in Southcote y. 
Stanley (1 Hur. & N. 247; 25 L. J., Ex. 339), the 
declaration alleged that the plaintiff was lawfully in the 
defendant's house as a visitor by his invitation, and that 
for the purpose of leaving the house the plaintiff, with 
the defendant's permission and knowledge, opened a 
glass-door of the defendant's, which it was necessary to 
open, and that by the carelessness, negligence and 
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defaxtlt of the defendant^ the door was in an insecure 
and dangerous condition and unfit to be opened^ hj 
reason whereof, and of the carelessness, negligence, de- 
fault and improper conduct of the defendant, a piece of 
glass fell from the door upon the plaintiff and injured 
him. Upon a demurrer to the declaration it was held, 
that it disclosed no cause of action. In giving his 
judgment, Bramwell, B., says, ** I agree with Mr. Gray 
that a person lawfully in a house has a right to expect 
that there is no pitfall, as it were, in his way. If a man 
says to another, * Come through my garden to supper,' 
and there is a steel-trap in the path, which causes per- 
sonal injury, I am inchned to think that an action 
would lie, because the leading of another into danger 
would be an act of commission. The present case is 
not even so strong as the negligence of a servant in 
permitting a guest to sleep in a damp bed, and that 
would be merely an act of omission. The declaration 
is certainly drawn in a way to create a difficulty. It 
alleges the act to have been caused by the ^ carelessness, 
negligence, default and improper conduct of the de- 
fendant.' That is only saying, ' If you, the defendant, 
had looked at the door you would have found it to be in 
an insecure state,' and the defendant is not liable for 
that act of omission. The only difficulty I felt was as 
to the allegation of * improper conduct,' but, although 
obscure, I think it does not amount to anything more, 
and that the declaration does not disclose any cause of 
4U5tion." 

In Bolch V. Smith (7 Hur. & N. 736 ; 31 L. J., 
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Ex. 201), the workmen employed in a goyemment 
dockyard were permitted by the goyemment to cross 
certain land witlun Ae dockyard premises to go to the 
waterclosets erected for their accommodation. A go- 
yemment contractor, by permission of the goyemment, 
had erected machinery in this yard ; a reyolying shaft, 
a portion of this machinery, was so pkced as to cross 
the shortest and most conyenient way to these water- 
closets. The shaft was partially coyered, but not con- 
cealed, by planks, and was foimd by the jnry to haye 
been "insufficiently covered." There were other, 
though not shorter or more conyenient, ways to these 
waterclosets. The plaintiff, who was a workman em- 
ployed in the dockyard, but not by the contractor who 
had erected the machinery, in going to the watercloset 
accidentally fell near the shaft, which caught hia arm 
and seyerly injured him. In an action against the con- 
tractor to recover damages for the injury, it was held, 
that the plaintiff's right to cross the yard was only the 
right not to be treated as a trespasser for so doing, and 
that the defendant was under no obligation to fence the 
machinery at all, and therefore not liable for insuffi- 
ciently fencing it, and therefore that the action was not 
maintainable. 

The plaintiff, who was a carman, having been sent by 
hijs employer to the defendant for some goods> was di- 
rected by their servant to go to the counting-house. In 
proceeding along a dark passage of the defendants, in 
the direction pointed out, the plaintiff fell down a stair* 
case, and was injured. It was held, that the defend- 
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ants were not guilty of any negligence^ for if the passage 
was so dark, that the plaintiff could not see his way, he 
ought not to have proceeded; and if, on the other hand, 
there was sufficient light, he ought to have avoided the 
danger. In his judgment, PoUock, C. B., said: ^' The 
learned judge, my brother Bramwell, directed a non- 
suit upon this sort of alternative : if it was so dark that 
he could not see, he ought not to have proceeded with- 
out a light ; if it was sufficiently light that he could 
see, he might have avoided the staircase, which is a 
very different thing from a hole, or a trap-door, down 
which a man may fidl. My brother Bramwell directed 
a nonsuit, and I think the nonsuit was perfectly right. 
I am not aware what question could have been left to 
the jury. It certainly was not the duty of the owners of 
the premises to have the passage lighted. It is, generally 
speaking, the duty of every person to take care of his 
own safety, so as not to go along a dark passage without 
the assistance of some light to tell him where he is 
going, and what the danger is that he is to expect. 
There was no contract, and no public or private duty on 
the part of the owners of the premises, that they should 
be in any other or different condition to that in which 
they were. It, therefore, seems to us that the nonsuit 
was perfectly correct" Wilkinson v. Fairrie, 1 Hur. 
& C. 633 ; 32 L. J., Ex. 73. 

(As regards the liability for accidents to servants and 
workmen, see post) 
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Sect. 3. — Of the negligent management of docks and 

canals. 

The proprietors of docks and canals, who keep them 
open for the public, are bound to take reasonable care 
that parties who use them maj do so without danger 
to their lives and property ; and trustees, commissioners 
and other public bodies acting for public purposes, 
without salary or reward, are as responsible in their 
corporate capacity as private individuals. After much 
doubt, and many decisions of a conflicting character, 
the law was finally settled by the House of Lords in The 
Mersey Docks and Harbour Boardy appellants, v. Gibbs 
and others^ respondents, and The same, appellants, v. 
Penhallow and others, respondents (L. R., 1 Ho. of 
L. 93 ; 35 L. J., Ex. 225) ; followed by Coe v. Wise 
(L. R., 1 Q. B. 711 ; 37 L. J., Q. B. 262, Ex. Ch.), 
where it was held, that trustees appointed by statute for 
public purposes with power to levy tolls, though not 
deriving any personal benefit, are liable in their cor- 
porate capacity for damages sustained by reason of the 
default of their servants or agents, to the same extent 
as absolute owners levying tolls for their own profit, 
although there is no improper conduct on the part of 
euch trustees. See also Gibbs v. The Trustees of 
the Liverpool Docks, 8 Hur. & N. 164 ; 27 L. J., Ex. 
321 ; also, Manley v. St. Helen's Canal and Railway 
Co., 27 L. J., Ex. 159. 

But it would seem that, where the injury arises from 
an act of negligence not immediately referable to the 
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conduct of such a body or their agents, though they had 
powers to compel the observance of care, no action can 
be maintained against them. Thus, in Walker v. Goe 
and another (4 Hur. & N. 360 ; 28 L. J., Ex. (Ex. Ch.) 
184), it appeared that by the statute 9 Geo. 4, c. 
XXX. (local), commissioners of an inland navigation 
were required to, and in pursuance of the act did, 
execute a lease of the navigation and tolls, for a term 
of years. The statute enacted, ^' That, in case the 
lessee should at any time permit the said navigation or 
the works thereof to be out of repair, the commissioners 
were thereby authorized and required to give notice 
thereof to such lessee, and in such notice to specify the 
particular repairs which ought to be done, and the com- 
missioners might by such notice require that such 
repairs should be commenced and finished within reason- 
able periods, to be named by the commissioners ; and in 
case the lessee should neglect, then it should be lawfiil 
for the commissioners, and they were thereby authorized 
to take possession of the tolls and to cause such repairs 
to be done, and to pay the expenses out of the tolls." 
A lock forming part of the navigation fell in for want 
of repairs, by reason of which the navigation was 
stopped, and the plaintiff, the master of a barge, was 
necessanly detained with his barge a number of days 
with a load of wheat, which was ready to be conveyed 
through the lock. The &ct that the lock had been for 
some time out of repair was known to the commissioners, 
but they had given no notice to the lessee, although 
sufficient time had elapsed for giving such notice, and 
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for the repairs being done before the lock fell in. The 
plaintiff claimed as damages a uniform smn per day 
during the time he was detained, calculated according 
to the average we^j earnings of his vessel. It was, 
however, held, that even assuming that there was a duty 
in the commissioners to give notice of repairs reqinred 
to be done, for neglect of which an action would He at 
the suit of a party injured, still the foregoing facts 
did not disclose any damage flowing from the breach of 
that duty, so as to give the plaintiff a right of action 
against the commisdoners ; for the fidling in of the lock 
was not the natural, proximate or necessary consequence 
of the omission of the commissioners to give sudi notice. 
Where a dock company undertake to provide access 
to ships in their do(^ for persons having business there, 
they are bound to see that such access is reasonably 
secure. In Smith v. The London and St Kaiherine 
Docks Co. (L. E., 3 C. P. 326 ; 37 L. J., C. P. 217), 
it appeared that the plaintiff, on the invitation of an 
officer of a vessel lying in docks of which the defendants 
were the proprietors, went on board such vessel on 
business connected therewith, and on his return back he 
stepped on a gangway which formed the communica- 
tion between the vessel and the shore, when it tilted 
over and threw him into the water. The gangway was 
the means of access to the vessel which the defendants 
had provided for the purpose ; it was their property, 
and at the time of the accident was about to be re- 
arranged by their servants to make it secure, it having 
been rendered unsafe by reason of their having just 
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previously shifted the position of a vessel on which it 
rested. The defendants' servants were aware of the 
gangway being dangerous, but the plaintiff was not. 
Upon this it was held, that there was a duty on the 
part of the defendants to the plaintiff to have made the 
gangway safe, or to have given him notice of the 
danger ; and that for the breach of that duty the plain- 
tiff had a right of action against the defendants. See 
also Indermaur v. Dames {anUy p. 75). 

Sect. 4. — On the negligent management^ §•<?. of public 

works. 

Public bodies, though acting under statutory autho- 
rity, will be liable in damages for injuries occasioned by 
the negligent manner in which they execute thdr duties. 
*^ Powers given by statute are not to be used to the 
peril oi the lives or limbs of the Queen's subjects. 
They are to be exercised reasonably and with due care, 
so as not by negligence to cause danger to others." Per 
Watson, B., in Manley v. St, Helenas Canal and RaiU 
way (7(9., 2 Hur. & N. 840. See, upon this subject 
generally. The Mersey Docks and Harbour Board v. 
Gibbsy L. K, 1 Ho. of L. 93 ; 35 L. J., Ex. 225 ; Coe 
V. Wise, L. K., 1 Q. B. 711; 37 L. J., Q. B. 262; 
and Manley v. St. Helenas Canal Co., supra. In 
Whitehouse v. Fellows (10 Com. B., N. S. 765; 30 
L. J., C. P. 305), it appeared that the trustees of a 
turnpike road converted an open ditch which used to 
carry off the water from the road into a covered drain, 
placing catchpits with gratings thereon, to enable the 
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water to enter the drain. Owing to the insufficiency 
of such gratings and catehpits, the water in very wet 
eeasons instead of running down the ditch, as it 
fbnneriy did before the alterationB by the tniatces, over- 
flowed the road, and made its way into the adjoining 
Und, and injured the colliery of the plaintiff. Upon 
this it was held, that the trustees were liable for such 
injury, if they were guilty of negligence in respect of 
such gratings and catehpits. So, an action will lie 
against a local board of health, under the 11 & 12 Viet, 
c. 63, as a body, for negligently carrying out works 
within their powers, so as to cause injury to any person : — 
for BO negligently and improperly constructing a sewer 
as to caiue a nuisance by its discharge. Southampton 
Bridge Co. v. Local Board of Health of Southampton 
(8 Ell. & Bla. 801; 28 L. J., Q. B. 41); also, in Buck 
V. Williami (3 Hur. & N. 308; 27 L. J., Ex. 357), 
where conunissioners, acting under statutable powers, 
had ordered new sewers to be conBtmcted under a con- 
tract and plans which did not provide for a "penstock," 
or flap necesBaiy to prevent the plaintiff's premises from 
being flooded, and the consequence was that the premises 
were flooded with sewerage, — it was held, that the com- 
missioners were liable to be sued for negligence. See 
also Ward V. Lee, 26 L. J., Q. B. 142. So, where the 
defendants, a company without special powers for the 
rpose, directed W. to open trenches in the streete of a 
TO, and the servants of W., whilst engaged in the task, 
b a heap of stones on the footway over which the 
untiS* fell, the defendants were held liable, as what 
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they had ordered to be done was a public nuisance. 
Ellis y. The Sheffield Gas Consumers Co.y 2 £11. & Bla. 
767 ; 23 L. J.^ Q. B. 42. So^ also, where the defendants 
being authorized by act of parliament to make an open- 
ing bridge over a navigable river, and they employed a 
contractor to construct it, — ^it was held, that they were 
liable for damage caused by the defect of the bridge. 
Hole V. TA« Sittingbourne Railway Co., 6 Hur. & N. 
488; 30 L. J., Ex. 81. In the case of Hartnallv. 
The Ryde Commissioners (33 L. J., Q. B. 3), the de- 
claration alleged, that the defendants were the commis- 
sioners for the time being duly elected and acting under 
the Ryde Improvement Act, 1854, and that the defend- 
ants wrongfiilly permitted a certain footway being part 
of a h^hway in the town of Ryde, and being within the 
limits of the act, and under the defendants' management 
and control, to be and continue and the same was out of 
repair and in a state and condition dangerous for foot 
passengers, and a certain rounded and paving or kerb- 
stone was then negligently and wrongftdly permitted 
by the defendants to be at the end of the footway, so 
that the footway terminated abruptly and dangerously 
for the foot passengers, and the same was left by the de- 
fendants without any sufficient light to warn persons, 
and the plaintiff after dark slipped and fell from the 
kerbstone and was injured, &c. To this there was a 
demurrer, on the grounds that the defendants were not by 
law bound to repair, and that it was not averred that 
they had ftmds wherewith to do repairs. It appeared 
that the Towns Improvement Clauses Act, 1847, was 
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incorporated with the Rjde local act, and that by sec- 
tions 47 and 48 of the first-named act, the commisdoners 
have the management of the streets vested in them, and 
are constituted surveyors of the highways; and by section 
49, the commissioners are to be deemed guilty of a mis- 
demeanor for revising or neglecting to repair any public 
highway within the limits of the special act, and are to 
be liable to be indicted for such misdemeanor in the 
same manner as the inhabitants thereof, or of any parish, 
township or other district therein, were liable before the 
passing of the special act. The court upon this state 
of &cts gave judgment in &vour of the plaintiff, holding 
that the defendants were liable, and that it was not ne- 
cessary to aver that they had fimds whereout to pay 
damages. In the subsequent case against the same 
defendants, of Ohrhy v. The Ryde Commissioners (5 
Best & S. 743 ; 33 L. J., Q. B. 296), the accident arose 
in consequence of the defendants having altered a certain 
footway without sufficient protection, whereby the plain- 
tiff suffered damage, and the question turned upon the 
51st and 52nd sections of the before-mentioned act; the 
51st section giving the commissioners power to alter any 
streets, &c., as they may think; fit, and the 52nd section 
directing that they shall place such fences, &c., on the 
side of the footways of the streets as may be needed for 
the protection of passengers. Upon this, it was held, 
that the commissioners were not (as was contended) 
invested with an absolute discretion, as to whether they 
would place fences by the footway for the protection 
of foot passengers, but that it was their duty to do so. 



MANAGEMENT OF PUBLIC WOBKS. 95 

« 

It must not, howeyer, be assumed from the last two 
cases that public bodies who have powers conferred 
upon them for the management of highways will neces^ 
sarily be legaUy Hable for the consequences arising from 
their permitting such to be in an insecure or dangerous 
condition. Much will depend upon whether or not 
such highways have always been in such condition, and 
whether or not their duties with respect to such are im- 
perative or discretionary. In Wilson v. The Mayor and 
Corporation of Halifax (L. R., 3 Ex. 114; 37 I*. J., 
Ex. 44), it was held, that the 68th section of the Public 
Health Act, 1848, which vests the management in the 
local board for the district, and enacts, that ** they shall 
^^ from time to time cause the streets to be repaired, and 
may from time to time cause the soil thereof to be 
raised or lowered, and place and keep in repair fences 
^^ and posts for the safety of foot passengers," does not 
make it obligatory on the board to place posts or rails 
by the side of ancient footpaths where none have existed 
before. In giving judgment, Kelly, C. B., said : " The 
cause of action alleged in the second count is that the 
defendants had wrongftilly neglected to fence oflF for 
protection of passengers the footway near the goit, and 
that thereby the deceased met his death. The 68th 
section vests all the streets being highways in the local 
board, who are in this case the defendants, and enacts, 
that they shall from time to time cause the same to be 
repaired, and that they may from time to time cause 
the soil of the streets to be raised, &c., and place and 
keep ia repair fences and posts for the safety of foot 
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• 

passengers. It was contended for the plaintiff that this 
section made it obligatory npon the defendants to place 
fences and posts along the footway^ and that part of this 
section may be read as a parenthesis. But we think, 
whether these words be so read or not, that upon the 
true construction of the whole enactment a discretion 
was necessarily vested in the board as to what fences 
and posts should be placed or erected in ancient foot- 
paths where none had ever existed before. The sup- 
posed absolute duty of the defendants, upon which 
the second count is framed, therefore, does not exist,^ 
and this cause of action also &ils.'^ In the subsequent 
case of Gibson v. The Malory 8fc. of Preston (L. R., 
5 Q. B. 218 ; 39 L. J., Q. B. 131), the question 
was, whether or not an action would lie against a 
local board, imder the Public Health Act, 1848, for 
damages occasioned by their negligence in not repairing 
a highway. The declaration, after alleging that the 
defendants were the local board, and that there was a 
public footway which, imder the above statute, it was 
their duty to repair, aUeged that the said footpath was, 
for want of needful repair, ruinous, &c., and that the 
defendants wrongfiilly suffered the same to be ruinous 
and dangerous, by reason whereof the plaintiff, whilst 
law&lly using and passing along the said public foot- 
way, was thrown down and broke his leg. To this 
there was a demurrer. By the 68th section of the 
Public Health Act, 1848, it is enacted, that all streets 
being, or which at any time become, highways within 
any district shall vest in and be under the management 
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and control of the local board of health. And by the 
15 & 16 Vict. c. 42, s. 13, it is enacted, that the term 
** highway " in the above cited section shall mean any 
highway repairable by the inhabitants at large. In the 
course of delivering the considered judgment of the 
court, Hannen, J., said : " On consideration of that 
statute in connexion with the previous state of the law, 
with reference to which it was passed, we are of opinion 
that the plaintiff is not entitled to recover. At common 
law no action could be maintained by one of the public 
in respect of injury sustained through a highway being 
out of repair. It is true that, in Russell v. The Men of 
Devon (2 Term Rep. 667), the argument chiefly insisted 
upon was, that the action would not lie because the 
inhabitants of a county are not a corporation, and there- 
fore cannot be sued collectively ; but the reason relied 
on by Lord Kenyon, C. J., and Ashurst, J., was not 
so much the technical one referred to as that which is 
expressed in Bro. Abr., title, * Action on the Case,' 
p. 93. That passage is thus explained and paraphrased 
by Alderson, B., in MacKinnon v. Penson (22 L. J., 
M. C. 57; 8 Ex. 319), ^ that inasmuch as the highway 
ought to be repaired by the public, any injury arising 
from that neglect cannot be the subject of an action, 
but is only ground for the crown interfering.' But 
whatever the reason, the fact remains that no action 
could be maintained for an injury arising from the non- 
repair of a highway by the parish, and the legislature 
has not interfered by any general enactment to give a 
remedy by action to persons sustabing such an injuiy. 

8. P 
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It is, therefore, incumbent on the plaintiff who seeks to 
establish that such a right is exceptionally given to 
persons sustaining an injury in a particular district, to 
show distinctly that the legislature had such an intention 
in passing the enactment to which such an effect is 
attributed." His lordship, after considering the decisions 
bearing upon the subject, and especially the case oiHarU 
nail y. The Ryde Commissioners (ante, p. 93), and the 
act upon which that case was decided, continued : " There 
is no such provision in the PubUc Health Act, 1848. 
The enactment that the streets shall ^vest in' the local 
board, whatever meaning may be assigned to that expres- 
sion, does not seem to us to eojarge the liability result- 
ing from the following words: Hhat they shall be under 
the management and control of the local board,' lan- 
guage similar to that used in the statute under conside- 
ration in The Queen v. The Inhabitants of St George, 
Hanover Square (3 Camp. 222), where it was held, 
that the imposing of the duty of repairing on a person 
or body other than the parish, did not by implication 
exempt the parish from liability to indictment, and 
while this liability remain the cases above referred to — 
Young v. Davis (7 Hur. & N. 760; 31 L. J., Ex. 250) ; 
Parsons v. St. Matthew^s, Bethnal Green (L. R., 3 
C. P. ^^\ 37 L. J., C. P. 62)— establish that no right 
of action is created against those to whom the manage- 
ment and control of the roads is given. For these 
reasons we are of opinion that the legislature did not 
intend, by the Public Health Act, 1848, to give to a 
person in the position of the plaintiff a right of action 
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which did not previously exist, and our judgment must 
therefore be for the defendants." 



Sect. 5. — Negligence in the keeping of animals. 

It is perfectly clear law that the owner of an animal 
is liable for an injury of any kind committed by it, if he 
knows that the animal is likely to commit such an injury ; 
but if he has no such knowledge, then he is not liable. 
Per Erie, C. J., in Cox v. Burhidge (13 Com. B., 
N. S. 430 ; 32 L. J., C. P. 89). If the animal be of 
a kind which is ordinarily vicious, as a lion or a bear, 
the owner will be liable generally for its acts of ferocity, 
for he is bound, at his peril, to keep it secure ; but as 
regards domestic animals, and those the disposition of 
which is mild, as a dog, ox, cow or horse, he will be 
liable only in the event of his knowing that it is accus- 
tomed to do mischief. R. v. Huggins^ 2 Ld. Raym. 
1583; Bull. N. P. 76; Jenkins v. Turner ^ 1 Ld. 
Kaym. 110. 

A man is entitled to keep a ferocious dog for the 
protection of his premises, and to let it loose at night ; 
therefore, where the defendant, for the protection of his 
yard, kept a fierce dog, which was tied up all day and 
was let loose by night, and the defendant's foreman 
incautiously went into the yard after dark, knowing that 
the dog was let loose at night, and was thrown down 
and bitten by the dog, it was held that he was not 
entitled to recover damages. Brook v. Copelandy 
1 Esp. 302. A man, however, has no right to put a 

f2 
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ferocious dog in sucli a situation in the way of access to 
his house, that a person innocentlj coming there for a 
lawM purpose in the daytime may be injured by it. 
Sarch v. Blackburn^ 4 Car. & P. 300; Moo. & M. 
605 ; Tindal, C. J., Curtis v. MiUs^ 5 Car. & P. 489 ; 
Charlwood v. Greig^ 3 Car. & Kir. 48. Even the 
putting up of a notice, to beware of the dog, will not 
exempt the owner of the animal from liability to a person 
injured, if it appear that the latter could not read, or did 
not in fact read the notice. If the plaintiff was lawfiilly 
in a way leading to the house, and was in point of &ct 
ignorant of the notice, and of the danger from the dog, 
at the time he was bitten by it, he will be entitled to 
compensation in damages. Sarch y. Blackburn, supra. 
In Jones v. Perry (2 Esp. 482), a dog having been 
bitten by another that was laboiuing under canine 
madness, the owner fastened it up, but a child coming 
near and irritating it, the animal flew at and bit the 
child, in consequence of which the child was seized with 
hydrophobia, and died; and upon an action being 
brought by the father for expenses incurred. Lord Ken- 
yon, C. J., held, that the father might maintain it, it 
being the duty of the owner to have prevented the dog 
from doing mischief, immediately he became acquainted 
with the &ct of the dog labouring under so dangerous 
and fetal a malady. Where the defendant's buU, which 
was being driven along the public streets, ran at a man 
who had a red handkerchief roimd his neck, and gored 
him, and the defendant after the accident was heard to 
say, that the red handkerchief caused the mischief, as a 
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bull would run at anything red, — ^it was held, that this 
was some evidence to go to a jury, to show that the 
defendant knew that his bull was a dangerous animal. 
Pollock, C. B., said : " As the circumstance of persons 
carrying red handkerchiefs is not uncommon, and it is 
reasonable to expect that in every public street persons 
so dressed may be met with, we think it was the duty of 
the defendant not to suffer such an animal to be driven 
in the public streets, possessing as he did the knowledge 
that if it met a person with a red garment it was likely 
to run at and injure him." Hudson v. Roberts ^ 6 Ex. 
699 ; 20 L. J., Ex. 299. 

In May v. Burdett (9 Q. B. 101), the declaration 
stated that the defendant wrongfiiUy kept a monkey, 
well knowing that it was of a mischievous and ferocious 
nature, and used and accustomed to .attack and bite 
mankind, and that it was dangerous to allow it to be at 
large ; and that the monkey, whilst the defendant kept 
the same as aforesaid, did attack, bite and injure the 
female plaintiff, whereby, &c. It was objected, on the 
part of the defendant, that the declaration was bad, for 
not alleging negligence or some default of the defend- 
ant in not properly or securely keeping the animal ; and 
it was said that, consistently with this declaration, the 
monkey might have been kept with due and proper 
caution, and the injury might have been entirely oc- 
casioned by the carelessness and want of caution of the 
plaintiff herself. Lord Denman, C. J., however, said : 
" The conclusion to be drawn from an examination of 
all the authorities appears to us to be this — that a per^ 
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son keeping a mischievous animal, with knowledge of 
its propensities, is bound to keep it secure, at his peril, 
and that if it does mischief, negUgence is presumed 
without express averment.*' 

There is no distinction between the case of the 
keeping of an animal which breaks through the ordi- 
nary tameness of its nature and becomes fierce, and is 
known by the owner to be so, and the keeping of one 
which is fer<B naturiB ; therefore, where the declaration 
stated that the defendant wrongfully and injuriously 
kept a ram, well knowing that he was prone and ac^ 
customed to attack, butt and injure mankind, and that 
the said ram, while the defendant so kept the same, 
attacked, butted and threw down the plaintiff, the court 
held the declaration sufficient, although it contained no 
averment of negligence. Jackson v. Smithson^ 15 Mee. 
& W. 563; 15 L. J., Ex. 311. 

To render a person responsible for injuries committed 
by an animal, of which he is owner, which is of a domestic 
and quiet nature, such as a dog or a horse, he must be 
shown to have had a knowledge that it is accustomed to 
do mischief, the gist of the action in such a case not 
being the negligent keeping, but the keeping with a 
knowledge of the mischievous propensity. Jackson v« 
Smithson, supra ; Mag v. Burdetty supra ; Cox v.^ 
Burbidgcy 13 Com. B., N. S. 430; 32 L. J., C. P. 89. 
This knowledge must be affirmatively proved, for 
although the animal may in &ct have before done 
mischief, yet, if this is unknown to the defendant, he 
will not be liable. In Beck and Wife v. Dyson 
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(4 Camp. 198), which was an action for keeping a savage 
and an untractable dog, which had bitten the plaintiff's 
wife, it appeared that the animal had been in general 
listened up ; no evidence was adduced that the dog had 
been accustomed to bite mankind, but it was shown that 
the defendant had promised compensation. Upon this, 
Lord Ellenborough said: " The plaintiff must be called, 
for, in order to maintain this action, proof of defend- 
ant's knowledge is essential " In Cardy. Case (5 Com. 
B. 622), the declaration stated that the defendant wrong- 
fullj kept a dog of a ferocious and mischievous descrip- 
tion, weU knowing, &c., and that while he so kept the 
dog it worried and bit the plaintiff's sheep. The de- 
fendant pleaded not guilty. At the trial, it appeared 
that tfie defendant's dog had worried the plaintiff's 
sheep, but there was no evidence that the defendant 
knew the dog was accustomed to bite sheep, and the 
plaintiff was accordingly nonsuited. (As to this, see 
now the 28 & 29 Vict. c. 60, post.) 

The vital necessity of proving affirmatively the scienter 
in cases of this description was recognized in Stiles v. 
Tfie Cardiff Steam Navigation Co.y 33 L. J., Q. B. 
310. There, the plaintiff, innocently and without negli- 
gence, went on to the premises of the defendants, a 
corporation, where he was bitten by a dog, which was 
chained in a place, in which it could not be seen by the 
plaintiff The dog had previously bitten a person, as 
was known to some of the servants of the defendants, 
but those servants had no control over the afiairs of the 
corporation, or over the dog; and it was held, that. 
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assuming that the defendants knew the dog was a mis- 
chievous one, and accustomed to bite, they would be 
liable in an action brought by the plaintiff; but further, 
that there was no evidence to show that the defendants 
had such knowledge, and that in the absence of such 
evidence the action was not maintainable. In giving 
his judgment, Crompton, J., says, " Upon this point 
there is no difference between a corporation and an 
individual ; and I quite agree that the knowledge of a 
servant, representing his masters, and acting within the 
scope of their delegated authority, may be competent to 
affect his masters with that knowledge. But is it found 
in this case that any such persons had knowledge — ^per- 
sons competent to bind the defendants by their admis- 
sions, for such evidence, is in the nature of an admis- 
sion ? No doubt there must be some such person, for 
there must have been some one on the premises to con- 
trol the business of the defendants. It would have been 
sufficient to show knowledge in the manager, or in some 
person having the control of the yard. I had some 
doubt whether the knowledge must not be brought 
home to some person who kept, and had the care of the 
dog, and had power to put an end to the keeping of it, 
but perhaps it would be enough if he had the care of 
the dog. But all that was found is, that some persons 
who appear rather to have had the care of the horses 
had seen, or had heard that the dog had bitten a person 
before. It is more like the case of a gardener, or a 
cook, hearing that their mistress's lap-dog was given to 
bite, and I think that the evidence wholly &ils to bring 
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home the knowledge to any person whose knowledge, in 
point of law, would be that of the defendants." Upon 
this point Blackburn, J., also, said, ^^I think that 
where an animal is known to be dangerous, and is 
kept by its owner in a place where it might do injury to 
a person, who without any fiiult of his own was in that 
place, and it does injure a person under such circum- 
stances, and there is the necessary proof as to the 
scienter, an action may be maintained. Under the cir- 
cumstances of this case, it must be taken that the com- 
pany knew that a person might go down the yard, in the 
manner in which the plaintiff did go, and the jury might 
fairly draw the inference that the company had placed 
the dog where he might do injury to persons going 
innocently down the yard. But then the plaintiff's case 
fails upon the second point, the main question being, 
whether there was any evidence of the scienter f There 
is no difference between corporations and individuals 
in this matter, and notice to a person competent to 
receive the notice would be notice to the corporation. 
Upon the facts proved, the jury might feirly think that 
some of the men had seen the dog bite the other per- 
son, and it appears that some of them told the plaintiff 
of the fiujt. If they were the proper persons to have 
notice, what they said would be admissible, as being 
part of the res gesUe; but the real difficulty still 
remains, whether they were the persons who had the 
control of the yard, or of the dog, or of the business, so 
as to be proper persons to receive notice for the com- 
pany? It does not appear that they had anything to 

f5 



106 NEGLIGENT USB OP PROPERTY, ETC. 

do beyond taking care of the horses, and certainly the 
plaintiff does not show that they had anything to do 
with the dog. There was, therefore, no eyidenoe from 
which the jury could reasonably presume that the 
defendants had knowledge of the character of the dog." 
(See Sarch v. Blackburn , antCy 100.) 

Where, however, a dog was proved to be of a savage 
disposition, and the defendant had warned a person to 
beware of it, lest he should be bitten ; it was held, that 
this was evidence for a jury of the defendant's knowledge 
of the nature of the animal. Judge v. Cox^ 1 Stark. 
285. It is not necessary to show that the dog has 
bitten another man before it bit the plaintiff; it is 
sufficient to show that the defendant knew that it had 
evinced a savage disposition by attempting to bite. 
Worth V. Gilling, L. R., 2 C. P. 1. 

In an action for an injury, inflicted by the bite of a 
dog, in order to establish the scienter y it was proved, 
that the wife of the defendant (who was a milkman), 
occasionally attended to his business which was carried 
on upon premises where he kept the dog, and that a 
person had gone there and made a formal complaint to 
the wife, for the purpose of its being communicated to 
her husband, of the dog having bitten such person's 
nephew. Upon this it was held, that there was evi- 
dence of the husband's knowledge of the dog's propen- 
sity to bite. Gladman v. JohnsoUy 36 L. J., C. P. 
153. In giving his judgment, BoviU, C. J., said, " I am 
not prepared to assent to the proposition, that notice to 
an ordinary servant, or even to a wife, would in all cases 
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be sufficient to fix the defendant^ in such an action as 
this^ mth knowledge of the mischievous propensity of 
the dog ; but here it appears that the wife attended to 
the milk business^ which was carried on upon the pre- 
mises where the dog was kept^ and that a formal com- 
plaint as to that dog was made to the wife when on the 
premises^ and for the purpose of being communicated 
to her husband. It may be^ that this is but slight evi* 
dence of the scienter , but here the only question is, 
whether it is eyidence of it? I think it is." 

In Line v. Taylor (3 Fost & Fin. 731), the dog was 
allowed to be brought into court, and inspected by the 
jury, that they might judge of its disposition. 

In Smith y. 77ie Chreat Eastern Railway Co. (L. B., 
2 C. P. 4 ; 36 L. J., C. P. 22), a railway company was 
possessed of a railway station, through which there was 
a way used by the public. One evening a female pas- 
senger on the platform was attacked by a strange dog ; 
complaint was made to the officials ; its removal pro- 
mised, and it disappeared. About an hour and a half 
afterwards the signalman found the dog worrying a cat 
in the signal-box near the platform, and kicked it out, 
whereupon the dog rushed away to the platform, where 
people were getting in and out of a train, and bit the 
plaintiff who was a passenger, and who brought an 
action against the company for negligence ; whereupon 
it was held, that there was no evidence of negligence 
to render the defendants liable. 

In the case of injury by a dog to cattle or sheep, the 
statute of the 28 & 29 Vict. c. 60 ('' An Act to render 



108 NEGLIGENT USE OF PROPEBTY, ETC. 

owners of dogs in England and Wales liable for injuries 
to cattle or sheep")^ renders evidence of a mischievous 
propensity of the dog, or of the owner's knowledge 
thereof unnecessaiy . 

Section 1 enacts, that — 

The owner of every dog shall be liable in damages 
for injury done to any cattle or sheep by his dog ; 
^^ and it shall not be necessary for the party seeking 
such damages to show a previous mischievous pro- 
pensity inTch dog, or the owner's knowledge of Lh 
previous propensity, or that the injmy was attributable 
to neglect, on the part of such owner. Such damages 
shall be recoverable in any court of competent juris- 
^* diction by the owner of such cattle or sheep killed or 
injured. Where the amount of the damage claimed 
*^ shall not exceed 5/., the same shall be recoverable in 
« a summary way before any justice or justices sitting 
^^ in petty sessions, under the provisions of the act 11 
** & 12 Vict. c. 43." 
Section 2 enacts, that — 

The occupier of any house or premises where any 
dog was kept or permitted to Uve or remain, at the 
time of such injury, shall be deemed to be the owner 
of such dog, and shall be liable as such, unless the 
said occupier can prove that he was not the owner of 
'' such dog at the time the injury complained of was 
committed, and that such dog was kept, or permitted 
to live or remain, in the said house or premises, with- 
out his sanction or knowledge: Provided always, 
^^ that where there are more occupiers than one in any 
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house or premises^ let in separate apartments or 
lodgings^ or otherwise^ the occupier of that particular 
part of the premises^ in which such dog shall have 
been kept or permitted to Uve or remain at the time 
" of such injury, shall be deemed to be the owner of 
" such dog." 

In Wriffht v. Pearson (L. K., 4 Q. B. 582 ; 38 
L. J., Q. B. 312), it was decided that horses are 
included under the term " cattle" in the above enact- 
ment. 

In Penton v. Murdoch (22 Law Times Rep. 371), 
the declaration alleged that the defendant had a horse, 
and well knowing it to be glandered, and to be in an 
infectious state, delivered the said horse to the plaintiff, 
to be kept by the plaintiff for the defendant in a stable 
of the plaintiff with anotiier horse of the plaintiff, and 
without informing the plaintiff that the said horse was 
glandered ; by means of which the plaintiff, not know- 
ing that the said horse was glandered, was induced by 
the defendant to and did place the said horse in a 
stable of the plaintiff with the said horse of the plain- 
tiff, and the said disease was then communicated by the 
said horse of the defendant to the said horse of the 
plaintiff, so that the said horse of the plaintiff had 
to be killed. It was held, that the declaration disclosed 
a good cause of action. 
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CHAPTEB IV. 

AS TO THE LIABILITY OF EMPLOYERS FOB THE NEGLI- 
GENCE OF^ AND ACCIDENTS TO^ THOSE WHOM THEY 
EMPLOY. 

Sect, l,-^ Liability /or the negligenee of those whom they employ, 

„ 2. — When not liable for the negligence of their servants, 

ff 3. JUability for injuries by negligence to those in their 
employment, 

„ 4. — Liability for injwries received by their servants throvgh 
the negligence offeUovMervants, 

Sect. 1. — On the liability of employers for the negli- 
gence of those whom they employ. 

When the relationsliip of master and servant or agent 
exists^ the master is responsible for injury occasioned 
by the negligent conduct of the servant in carrying out 
his orders or in the course of his employment. Every 
servant acting in the execution of his master's business 
represents the master himself^ and his acts are^ in con- 
templation of law, the acts of his master. This rule of 
law applies not only to domestic servants who have the 
care of carriages, horses and other things in the employ 
of the &.mily, but to other servant^ whom the master or 
owner selects and appoints to do any work or superintend 
any business, although such servants be not in the im- 
mediate employ or under the superintendence of the 
master ; as, for instance, if a man is the owner of a ship. 
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he himself appoints the master, and he desires the master 
to appoint and select the crew ; the crew thus become 
appointed hj the owner, and are his servants for the 
management and government of the ship, and if any 
damage happen through their default, it is the same as 
if it happened through the imniediate de&ult of the 
owner himself. So, the same principle prevails if the 
owner of a fimn has it in his own hands and he does 
not personally interfere in the management, but appoints 
a bailiff or hind, or hires other persons under him, all of 
them being paid out of the funds of the owner and 
selected by himself, or by a person specially deputed by 
him ; if any damage happen through their de&ult the 
owner is answerable, because their neglect or default is 
his, as they are appointed by and through him. Laugher 
V. Pointer^ 5 B. & C. 554, per Littledale, J. ; Addison 
on Torts, See Tubervilley. Stamp y 1 Ld. Baym. 264; 
Bush V. Steinmany 1 Bos. & Pul. 404 ; Huggy v. Fields 
4 L. J., Ex. 239 ; Sadler v. Henlock, 24 L. J., Q. B. 

138. 

In ordinary cases of mere negligence, no difficulty 
can arise in holding the master or employer liable. But 
inasmuch as his liability often attaches where the mischief 
arises from the wilful, reckless or malicious conduct of 
the servant or agent, it becomes essential to inquire 
whether or not and to what extent the servant was 
acting within the scope of his employment and in 
fiirtherance of his employer's business and benefit. 
Croft V. Alisony 4 B. & Aid. 590. If at the time the 
wrongfiil act was done the servant was in fact acting 
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in the execution of his master's business and within the 
scope of his employment^ his master will be liable. 
Thus^ in Seymour v. Greenwood (6 Hur. & N. 359 ; 30 
L. J., Ex. 189, affirmed in the Ex. Ch., 30 L. J., Ex. 
329), the facts were, that the plaintiff, who was a 
passenger in the defendant's omnibus, was removed by 
the conductor, the servant of the defendant, in such a 
manner that the plaintiff fell into the road and was 
severely injured. The behaviour of the plaintiff was 
such as to justify the conductor, in the discharge of his 
duty, in removing him from the omnibus, and the 
carelessness of the conductor in removing him was the 
cause of the injury. Upon this, it was held, that there 
was evidence from which the jury might find that the 
act of the conductor was one for which the defendant 
was Kable. PoUock, C. B., in giving his judgment, 
said : '^ I think there was evidence in this case that the 
conductor, the servant of the proprietor of the omnibus, 
was obeying the lawfril commands of his master in 
removing a troublesome passenger. I do not believe 
that he intended to do any mischief, but his want of 
care clearly was the cause of the mischief, and, there- 
fore, I think that the effect of the evidence is, that the 
servant, by carelessly executing his master's commands, 
caused the mischief complained of, and that is what I 
should have found had I been on the jury." Martin, B., 
also, said : " If, by an act done by a servant within the 
scope of his ordinary employment, another person is 
injured, that person may maintain an action against the 
master, and the act of removing the plaintiff from the 
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omnibus was within the scope of the conductor's ordinary 
employment. In Boe v. The Birkenhead Railway Co* 
(7 Ex. 36 ; 20 L. J., Ex. 1), and other cases of that 
class^ it is laid down that the plaintiff is bound to show 
that the act of which he complains is done by the 
authority^ express or implied^ of the defendants; but the 
criterion is not whether the master has given the 
authority to the servant to do the particular act^ but 
whether the servant does it in the ordinary course of 
his employment. The true criterion is not whether the 
act of the servant is a trespass^ for in the greater 
number of actions against masters for acts of their 
servants, for which the masters are held liable, the 
servants are trespassers, but whether the act of the 
servant is wilful and malicious ? In the latter case the 
master would not be liable." See Walker v. The South 
Eastern Railway Co.^ 39 L. J., C. P. 346, post 

Upon this question, without multiplying authorities, 
it will be almost sufficient to .refer to the case of 
Limpus V. The London General Omnibus Co. (^Limited), 
1 Hur. & C. 526 ; 32 L. J., Ex. (Ex. Ch.) 34. In 
that case it appeared that a servant, employed by the 
defendants to drive their omnibus, drew his omnibus 
across the road in front of a rival omnibus of the 
plaintiff to obstruct the passage of the latter, and in so 
doing ran against and injured the plaintiff's omnibus. 
The defendants' servant had express directions from 
his masters not to obstruct other omnibuses or to annoy 
their drivers or conductors. The defendants' servant 
said he did it on purpose, and to serve the plaintiff's 
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driver as the latter had served him. On the trial of 
the action for the injury, the judge (Martin, B.), directed 
the jury that if the defendants' driver, being irritated, 
acted carelessly, recklessly, wantonly or improperly, but 
in the course of his employment, and in doing that 
which he believed to be for the interest of the defend- 
ants, — then the defendants were responsible for the act 
of their servant, and that the instructions given by the 
defendants to the driver not to obstruct other omnibuses, 
if he did not observe them, were immaterial as to the 
question of the masters' liability, but that if the true 
character of the driver's act was, that it was an act of 
his own, and in order to effect a purpose of his own, 
then the defendants were not responsible. Upon this 
direction being excepted to, the Exchequer Chamber 
held, that it was correct. In the course of his judgment, 
Willes, J., said : " It appears clearly to me that this 
was (and it was treated by my brother Martin as) 
a case of improper driving, and not a case in which the 
servant did anything altogether inconsistent with the 
discharge of his duty to his master, and out of the 
course of his employment, a fact, upon which it appears 
to me that the case turns. This omnibus of the defen- 
dants was driven in before the omnibus of the plaintiff. 
Now of course, one may say, that it is no part of the 
duty of a servant to obstruct another omnibus, and that 
in this case the servant had distinct orders not to ob- 
struct the other omnibus. I beg to say, in my opinion, 
those instructions were perfectly immaterial. If they 
were disregarded, the law casts upon the master the 
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liability for the acts of his servants^ in the course of his 
employment^ and the law is not so fiitile as to allow the 
master, by giving secret instructions to a servant, to set 
aside his liability. I hold it to be perfectly immaterial, 
that the masters directed the servant not to do the act 
which he did. As well might it be said, that if a mas- 
ter, employing a servant, told him that he should never 
break the law, he might thus absolve himself firom all 
liability for any act of the servant, though in the course 
of the employment." Byles, J., puts the case very 
pertinently. He says, ^^ I am also of opinion that my 
brother Martin's direction in this case was correct. 
He uses the words ' in the course of his employment,^ 
which as my brother Willes has pointed out are 
expressions directly justified by the decisions. His 
direction, as I understand it, amoimts to this, that if a 
servant acts in the prosecution of his master's business, 
with the intention of benefiting his master, and not to 
benefit or gratify himself, then, the master is responsible, 
although it were in one sense a wilful act on the part 
of the servant. Now it is said, that this was contrary 
to the master's instructions. That might be said in 
ninety-nine cases out of a hundred, where actions are 
brought against the master to recover damages for 
the reckless driving of a servant. It is said that it was 
an illegal act. So, in almost every case of an action 
against the master for the negligent driving of a servant, 
an illegal act is imputed to the servant." See also 
Green v. The London General Omnibus Co,, 7 Com. 
B., N. S. 290; 29 L. J., C. P. 13. 
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So, also, where a servant illegally arrested a person, 
but did so in the supposed discharge of his duty, it was 
held, that the master was liable. Thus, in Goffy. The 
Great Northern Railway Co. (3 EU. & EU. 672 ; 30 
L. J., Q. B. 148), it appeared that the plaintiff, having 
taken a return ticket from the London station of the 
defendants' railway, at the end of the return journey 
gave up an old half-ticket which he had put into his 
pocket by mistake for the right one, whereupon the 
ticket collector took the plaintiff to the ticket-office, 
where he explained how the mistake had occurred; he 
then went with the collector to the inspector of poKce 
in the defendants' station, and they all went together to 
the superintendent of the line, who, after hearing the 
matter, said, '^ I think you had better take him, but you 
had better first obtain the concurrence of the secretary;" 
the inspector then left, and on his return he directed 
a police constable to take the plainljff to the public 
police station, and charge him with having travelled on 
the defendants' line without having paid his fare, with 
intent to avoid paying it. The plaintiff was accordingly 
taken to the station, and before a magistrate, and on the 
hearing the plaintiff's story proved true, and the com- 
plaint was dismissed. The police inspector and con- 
stable were in the pay of the defendants. The plaintiff 
having brought an action against the defendants for 
false imprisonment, it was held, that inasmuch as the 
8 Vict. c. 20 (by ss. 103, 104) imposes a penalty on 
any person travelling on a railway without having paid 
his fare, with intent to avoid the payment thereof, and 
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empowers all officers and servants^ on behalf of the com- 
pany^ to apprehend such person until he can conveniently 
be taken before a justice ; it might reasonably be assumed 
that a railway company carrying passengers would^ in 
the ordinary course of business^ have on the spot officers 
with authority to determine without delay^ whether the 
company's servants should or should not on the com- 
pany's behalf apprehend a passenger accused of this 
offence; and that the fact of all subordinate servants of 
the company referring to the superintendent of the line 
as the superior authority was sufficient evidence that 
he was an officer having authority from the company to 
act for them in the matter; and that the defendants 
were therefore liable for the Mse imprisonment directed 
by him. 

So, in Walker v. The South Eastern Railway Co, 
(39 L. J., C. P. 346), it appeared that W., who was 
travelling on the defendants' line, on arriving at a 
station, took part verbally in a dispute going on between 
some other passengers and the defendants' servants, re- 
lative to a railway ticket, whereupon the defendants' ser- 
vants seized him, ran him down an incline, pushed him 
out of the station, and as he passed through the door 
gave him a kick. Upon an action brought for this 
assault, it was held that the defendants were liable. 
See also The Eastern Counties Railway Co. v. Broomy 
6 Ex. 327; 20 L. J., Ex. 196. 

It may be observed, that although the person, whose 
misconduct or carelessness causes the injury, is not filling 
the position of servant, yet if he is entrusted by another 
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party with the control of that which causes the damage^ 
and such party is present with him at the time, he will 
be answerable for the mischief occasioned. Thus, where 
a person borrowed a horse and chaise, for his own use 
and enjoyment, and rode about in it driven hy a friend 
whom he allowed to drive, and in consequence of the 
negligence of such Mend in driving an accident 
occurred, he was held to be responsible. Wheatley v. 
Patricks 2 Mee. & W. 650. 

Although it will hereafter be considered how far the 
servant in any given case may be so far employed in 
the business of his master as to render such master 
liable for his negligence, it may be here observed that 
in such case the proper question to leave to the jury is, — 
whether at the time of the act complained of, the ser- 
vant was engaged on his master's business and with his 
authority? Thus, where the general manager of the 
defendant, a horse dealer, had a horse and gig of his 
own, which he used for the defendant's business as 
well as his own, and in return the horse was kept 
at the defendant's expense, and on one occasion the 
manager, on putting the horse into the gig, told the 
defendant he was going to S. to collect money (on 
behalf of the defendant), and afterwards to his own 
doctor, and before he got to S. he ran his gig against 
the plaintiff's horse and lolled it ; it was held, that there 
was abundant evidence to make the defendant responsible, 
although he had not expressly requested his manager 
to use the horse and gig on the particular occasion. 
Fatten v. Rea, 2 Com. B., N. S. 606 ; 26 L. J., C. P. 
235. 
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The question as to the party to be made liable^ where 
the accident is occasioned by the neglect of a person in 
the capacity of a servant^ is sometimes one of difficulty, 
since it may occur that, whilst he is really the servant 
of one person, he is actually occupied about the business 
of another. Upon this subject see the next chapter. 



Sect. 2,-^fVhen employers are not liable for the negli- 
gence of their servants or agents towards third 
persons. 

The general rule that those who employ others are 
liable for their negligence, is subject to some apparent 
exceptions, one of the more common being, that no 
liability attaches where the injury has ariseni £rom the 
wiMil, malicious or negligent act of the servant not 
done in the execution of his duties. M^Manus v. 
Cricketty 1 East, 106. Thus, where the carman of the 
defendant instead of putting up his master's horse and 
cart at the stable was persuaded to drive the foreman 
part of the way home, and on his return from his 
journey drove against the plaintiff, it was held, that the 
master was not liable, on the grotmd that the driver had 
started on a new journey whoUy unconnected with his 
employment. Mitchell v. CrassweHer^ 13 Com. B., 
N. S. 237 ; 22 L. J., C. P. 100 ; see Joel v. Morrison, 
6 C. & P. 503. So, where the defendant, a wine- 
merchant, carrying on business in the Minories, sent 
his clerk in a cart to Blackheath to deliver wine and 
bring back empty bottles, and the cart had reached 
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King William-street on its way back when the clerk 
persuaded the carman to drive to the clerk's house near 
the City-road upon business of his own, and the cart 
while in the Citj-road, and about two miles out of its 
way^ ran against and injured the plaintiff: — ^it was held^ 
that^ as it appeared that the driver had started upon an 
independent journey for a purpose unconnected with his 
master's business^ the defendant was not liable for the 
consequences of the accident. Sforey v. AshtoUy L. B..^ 
4 Q. B. 476 ; 38 L. J., Q. B. 223. Where the de- 
fendant's coachman was driving the defendant's carriage 
through a narrow street which was blocked up by a 
luggage-van containing goods of the plaintiff, which 
were being unladen and taken into the plaintiff's house, 
and behind the van stood the plamtiTs gig, and the 
defendant's coachman (there not being room for the 
carriage to pass) got off his box and laid hold of the 
van-horse's head and moved the van, and caused a 
large packing-case to tumble on the shafts of the gig 
and broke them, it was held, that the defendant was 
not liable for the injury, the servant at the time not 
being in the execution of his master's orders, or doing 
his master's work. Lamb v. Pa/A, 9 C. & P. 631. 
In Williams v. Jones (3 Hur. & C. 256 ; 33 L. J., 
Ex. 297), it appeared that the defendant bought some 
boards from the plaintiff, a timber merchant, and at the 
defendant's request the plaintiff gave him permission to 
use his shed for the purpose of making a sign-board. 
The defendant employed D., a carpenter, to make the 
signboard at a fixed price, and D. used the shed for that 
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purpose, with the plaintlTs knowledge. D., while so 
working, Hghted a pipe from a match with a shaving, 
which he accidentally dropped, and the shed was burnt 
down ; and upon an action being brought against the 
defendant, it was held, that he was not liable ; for that 
the act of D. was not a negligent act within the scope 
of his authority. In the course of giving the judgment 
of the court, Martin, B., said : " Now, we are not aware 
of any authority which shows that any contract exists 
between a person so occupying a shed under a licence 
beyond that which the law would itself impose in respect 
of negligence ; and we think, therefore, that the only 
duty which was imposed upon the defendant was, that 
there should not be negligence in the use of the shed ; 
and if, in the course of the employment, Davis, the 
carpenter, had been guilty of any neghgence which 
could be at all applicable to the employment in which 
he was engaged, it may be that the defendant woiild be 
responsible ; but we think, upon the best consideration 
that we can give to the case, it is impossible to hold, that 
a man who employs another for a sum of money to do a 
job. is to be responsible because that man does a very 
natural and common act, and lights a pipe, which the 
jury have found to be a negligent act ; it is impossible 
to say that that casts any liability upon the employer. 
If the &ct8 were correctly found by the verdict, Davis 
himself would be liable and responsible for this negli- 
gence, for he would have acted negligently when on the 
premises of another person, towards whom he was, at 
aU events, bound to use reasonable care for the purpose 
8. G 
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of protecting the premises from injiuy, and therefore 
the action would lie against him." 

Another apparent exception to the general rule is, 
where, though the person causing the injury is engaged 
upon the business of another, he is not in &ct the servant 
of that other, but of a third party. Thus, if a carriage and 
horses are let out to hire by the day, week, month or job, 
and the driver is selected and appointed by the owner of 
the carriage, the latter is responsible for all injury re- 
suiting from the negligent and careless driving of the 
vehicle, although the carriage may be in the possession 
and under the control of the hirer. Laugher v. Pointer^ 
5 B. & C. 572 ; Smith v. Lawrence^ 2 Moo. & Rob. 2; 
Dean v. Braithwaite^ 5 Esp. 36. In Daly ell v. Tyrer 
and others (EU. Bla. & EU. 899 ; 28 L. J., Q. B. 52), 
the lessee of a ferry hired of the defendants for the day 
a steamer with a crew to carry his passengers across. 
The plaintiff, having paid his fare to H., passed across 
on the steamer, and while on board was injured by the 
breaking of a rope, owing to the negligence of the crew 
in the maimer of mooring, and it was held, that the 
crew remained the servants of the defendants, who were 
therefore liable for their negligence; and that, as the 
negligence was such as would have made the defend- 
ants liable to a mere stranger, and the plaintiff was on 
board with their consent, it was immaterial that he 
was a passenger under a contract with H. 

In Quarman v. Burnett (6 Mee. & W. 499), two 
elderly ladies, being possessed of a carriage of their own, 
were furnished by a job-master with a pair of horses with 
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•a driver by the day or drive. They gave the driver 
a gratuity for each day's drive, provided him with a 
livery hat and coat, which were kept in their house ; and 
after he had driven them constantly for three years, and 
was taking off his livery in their hall, the horses started 
off with their carriage and inflicted an injury upon the 
plaintiff, — and it was held, that the defendants were not 
responsible, as the coachman was not their servant, but 
the servant of the job-master. It should be observed, 
however, that even in such a case, the parties may render 
themselves personally liable by giving special directions 
to the driver or by otherwise taking the management of 
the coach into their own hands. In the above case, 
Parke, B., said : ^^ It is undoubtedly true, that there may 
foe special circumstances which may render the hirer 
of job-horses and servants responsible for the neglect of 
a servant, though not liable by virtue of the general re- 
lation of master and servant. He may bec(Hne so by 
his own conduct, as by taking the actual management 
of the horses, or ordering the servant to drive in a par- 
ticular manner, which occasions the damage com- 
plained of." See also the case of Smith v. Lawrence 
(2 Man. & K. 1), where the owner of a carriage hired 
four post-horses and two postilions of A., a livery stable- 
keeper, for the day, to run from London to Epsom and 
back, and in returning, the postilions damaged the 
carriage of B. : — it was held, that A., as owner of the 
horses and master of the postilions, was liable to B. for 
such damage. Also McLaughlin v. Pryovy 4 Man. & 
Gr. 84. 

g2 
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In all cases where it is sought to render liable not the 
individual who actually caused the damage, but the 
person under whose orders he has acted, it is of im- 
portance to ascertain with exactness that the relation- 
ship of master and servant really exists, since, if between 
the party who has done the mischief and him whom it 
is sought to make liable, another independent party 
intervenes, from whom the actual wrongdoer has re- 
ceived his instructions, no such liability will attach. 
Thus, although a person has ordered a particular thing 
to be done, yet if he does not employ his own servants 
or workmen to do it, but entrusts the execution of the 
work to a person who exercises an independent employ- 
ment, and has the immediate dominion and control over 
the workmen engaged in the work, he will not be re- 
sponsible for injuries done to third parties, from the 
negligent execution of the work. Cutkbertson v. Par^ 
sons, 12 Com. B. 304 ; 21 L. J., C. P. 165; Murphy v. 
Caralli, 34 L. J., Ex. 14 ; Rapson v. Cubitt, 9 Mee. 
& W. 710. As where a butcher employed a licensed 
drover, in the way of his ordinary calling, to drive 
a bullock to Smithfield to the butcher's slaughter- 
house, and the drover negligently sent an inexperienced 
boy with the bullock, who drove the beast into the 
plaintiff's show-room, where it broke several marble 
chimney-pieces,— it was held, that the butcher was 
not liable for the damages ; Mulligan v. Wedge (4 Ad. 
& EU. 737) ; or where work which can be lawfiiUy done 
without injury to others is placed in the hands of others, 
such as builders or contractors, who select their owm 
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workmen and servants, and exercise their own control 
over them, and these, by their negligence do some 
damage, such builder or contractor, and not the person 
by whom he is employed, is the party liable. Steel v. 
The South Eastern Railway Co.^ 16 Com. B. 556. 
This position is well illustrated by the case of Butler v. 
Hunter, 7 Hur. & N. 826 ; 31 L. J., Ex. 214. That 
was an action for negligently pulling down a wall of the 
defendant's house adjoining the plaintiff's, and evidence 
was given that the wall was taken down by a builder at 
an estimated cost, in pursuance of directions given to 
him by an architect employed by the defendant, and who 
had the general superintendence of the work at the de- 
fendant's house. It appeared that, in consequence of the 
removal of a beam from the wall, the front of the plain- 
tiff's house feU down. It appeared, also, that the plain- 
tiff's house ought, as a reasonable precaution, to have 
been shored up before the defendant's wall was removed. 
Upon these fiicts, it was held, that the defendant was 
not liable. In his judgment. Pollock, C. B., said : 
^^ We have no evidence but this : that a tradesman was 
applied to, to do that which was necessary to be done, 
under the circumstances of the case, and it must be 
assumed, that a direction was given to do it in the 
ordinary way, widi aU the proper precautions, and taJdng 
care not to do any mischief. No doubt, where a thing 
in itself is a nuisance, and must be prejudicial, the 
party who employs another to do it is responsible for all 
the consequences that may have arisen, but when the 
mischief arises not from the thing itself, but from the 
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mode in which it is done^ then the person ordering it is 
not responsible, unless the relation of master and servant 
can be established," This point was fiirther illustrated 
in the case of Hole v. The Sittingbourne Railway Co,y 
6 Hur. & N. 488; 30 L. J,, Ex. 81. In Overton v. 
Freeman and another {W Com. B. 867; 21 L. J., 
G. P. 62\ the defendants were employed to pave a 
district by A. They contracted with B. to pave one 
of the streets. B.'s workmen, in the course of paving 
the street, left some stones at night in such a position as 
to constitute a public nuisance, and the plaintiff was 
injured by &lling over these stones. No personal in- 
terference of the defendants with, or sanction of, the 
work of laying done the stones was proved, and upon an 
action being brought against the defendants, it was 
held, that they were not liable. In his judgment in 
this case, Maule, J., says : " One mode of inquiring 
whether the defendant is liable in cases like the present, 
is to see whether the act wa^ done by his servant. If 
the person who committed the act can be so considered, 
the defendant will be liable ; but he cannot be so con- 
sidered, if he is a sub-contractor. If a person is em- 
ployed to do the particular thing done, the cases show 
that the person employing him is liable. So, in this 
case, the sub-contractor might be liable for the acts of 
his servants; but it does not. follow that the defendants 
who contracted with him are liable for his acts. I think 
that this case &lls within the principle of those cases 
which decide that when work is being done by a sub- 
contractor, he is civilly and criminally liablie, the con- 
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tractor not liable But here the defendants 

are sought to be charged^ simply because they have 
contracted with another man to do the work, whose 
servants have been guiliy of negligence. They are 
guilty of no negligence. They contract with a person 
who does what is wrong, and he alone is liable." So, 
where a builder had contracted with the committee of a 
club to make alterations and improvements in the club- 
house, and prepare and fix the necessary gas-fittings, 
and the builder made a sub-contract with a gas-fitter to 
do this latter portion of the work, and the gas-fitter's 
workmen allowed the gas to escape, and cause an 
explosion which injured the butler of the club, and his 
wife, it was held that the gas-fitter, and not the builder, 
was liable for the negligence. Rapson v. Cubitty 9 Mee. 
& W. 710. 

In the case of Blake v. Thirst (2 Hur. & C. 20; 32 
L. J., Ex. 188), the defendant, a builder, contracted in 
writing with local commissioners to make a sewer. He 
verbally underlet to N. the excavation and brick-work, 
at a fixed price per yard, including fencing, lighting 
and watching, the defendant supplying the bricks in his 
own carts, and removing the surplus clay fi-om the cut- 
ting. N. employed men under him by the day. The 
defendant's name as contractor was over the door of an 
office near the works, but the commissioners employed 
the clerk of the works. The defendant stated that if 
the work were not done to his satis&ction, he should 
have dismissed N. Owing to the insufficient light, the 
plaintiff fell into an unfenced part of the excavated 
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trench and was injured. After the accident N. put up 
a fence and a light. Upon these facts it was held, that 
the defendant was liable ; Bramwell, B., saying, " The 
question is, whether the defendant had the right to 
control the thing done here ? I think he had. Suppose 
the defendant had entered into two contracts for sub- 
letting, one to dig the hole, and the other to light and 
watch, he would surely be liable. It does not make any 
difference that the whole was provided for under one 
contract." 

The real test in all cases of this description is, 
whether or not the defendant had control over the 
person employed by whom the mischief was occasioned. 



Sect. 3. — On the liability of employers for injuries by 
negligence to those in their employment. 

Upon the ground that a servant impliedly takes upon 
himself the risks and dangers ordinarily attendant upon 
his calling, a master is not in general responsible for any 
injury sustained by the servant, whether occasioned by 
the negligence of a feUow-servant, or from defective 
machinery, or the dangerous nature of his premises. 
One of the earliest cases upon this subject is that of 
Priestly v. Fowler (3 Mee. & W. 6; 7 L. J., Ex.42), 
which, as stating the law very clearly, is given here 
somewhat at length. The declaration stated that the 
plaintiff was servant to the defendant, and as such ser- 
vant was desired by the defendant to take certain goods 
of his in his van which was driven by another servant. 
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and that the plaintiff accordingly was being carried and 
conveyed by the van, and it became the duty of the de- 
fendant to use proper care that the van should be in a 
fit state of repair, that it should not be overloaded, and 
that the plaintiff should be safely carried by it ; never- 
theless, that the defendant did not use proper care in all 
or any of these respects, and that in consequence of his 
neglect of those duties the van broke down, the plain- 
tiff was thrown to the ground, and his thigh fiiM5tured. 
Upon a motion in arrest of judgment, it was held, that 
the declaration was insufficient, as it contained no pre- 
mises fi:om which the duty of the defendant, as therein 
alleged, could be inferred in law. In giving judgment. 
Lord Abinger, C. B., said, ** It has been objected to 
this declaration that it contains no premises firom which 
the duty of the defendant as therein alleged can be 
inferred in law: in other words, that from the mere re- 
lation of master and servant no contract, and therefore 
no duty can be implied on the part of the master to 
cause the servant to be safely and securely carried, or 
to make the master liable for damages to the servant, 
arising from any vice or imperfection, unknown to the 
master, in the carriage or in the mode of loading or un- 
loading it, for as the declaration contains no charge 
that the defendant knew any of the defects mentioned, 
the court is not called upon to decide how fitr such 
knowledge on his part of any defect unknown to the 
servant would make him liable. It is admitted that 
there is no precedent for the present action by a servant 
against a master. We are therefore to decide the ques<^ 

g5 
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tion upon general principles, and in doing so we are at 
liberty to look at the consequences of a decision the one 
way OT the other* If the master be liable to the servant 
in this action, the principle of the liability will be found 
to carry us to an alarming extent. He who is respon- 
sible by his general duty, or by the terms of his contract, 
for all the consequences of negligence in a matter in 
which he is the principal, is responsible for the negli- 
gence of all his inferior agents. K. the owner of the 
carriage is responsible for the sufficiency of the carriage 
to his servant, he is responsible for the negligence of his 
coachmaker^ or of his harness maker, or his coachman. 
The footman, theref6re, who stands behind the carriage, 
may have an action against his master for a defect in 
the carriage owing to the n^ligence of the coachmaker, 
or for a defect in the harness arising fix>m the negligence 
of the harness maker^ or f6r the drunkenness or want of 
skill of the coachman; nor is there any reason why the 
principle should not, if appHoable to this class of cases, 
extend to . many others. The master, for example, 
would be liable to the servant for the negligence of a: 
servant in putting him into a damp bed; for that of the 
uphobterer for aending in a craggy bedstead, whereby 
the servant was made. to fall down while asleep and 
injure himsdf ; for the negUgenoe of the cook in not 
properly cleansing the copper vessels used in the 
kitchen; of the butcher for: supplying the &mily with 
meat of a quality injurious to health; of the builder for 
a defect in the foundation oif the house, whereby it fell, 
and injured both the master and servant in the ruins. 
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The inconvenience, not to say the absurdity, of these 
consequences bSotA a sufficient argument against the 
application of this principle to the present case. But, 
in truth, the mere relation of master and servant never 
can imply an obligation on the part of the master to 
take more care of the servant than he may reasonably 
be expected to do of himself. He is no doubt bound 
to provide for the safety of his servant in the course of 
his employment to the best of his judgment, information 
and belief. The servant is not bound to risk his safety 
in the service of his master, and may, if he thinks fit, 
decline any service in which he reasonably apprehends 
injury to }nm&elf {Levison v. Kirk, 1 Lane's Rep. 67); 
and in most of the cases in which danger may be 
incurred, if not in all, he is just as likely to be 
acquainted with the probability and extent of it as the 
master. In that sort of employment, especially that 
which is described in the declaration in this case, the 
plaintiff must have known as well as the master, and 
probably better, whether the van was sufficient, whether 
it was overloaded, and whether it was likely to carry 
him safely. In fact, to allow this sort of action to 
prevail would be an encouragement to the servant to 
omit diat diligence and caution, which he is in duly 
bound to exercise on behalf of his master, and to 
protect him against the misconduct or negligence of 
others who serve him, and which diligence and caution, 
while they protect the master, are a much better 
security against any injury the servant may sustain, by 
the negligence of others engaged under the same 
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master, than any recourse against his master for 
damages could possibly afford. We are, therefore, of 
opinion that the judgment ought to be arrested." 

There is nothing legaUy wrong in the use by an 
employer of works or machinery more or less dangerous 
to his workmen, or less safe than others that might be 
adopted. It may be inhuman so to carry on his works 
as to expose his workmen to peril of their lives, but it 
does not create a right of action for an injury which it 
may occasion when the workman has known all the £u;ts, 
and is as well acquainted as the master with the nature of 
the machinery, and voluntary uses it. Per Bramwell, B,, 
in Dynen v. Leach (26 L. J., Ex. 222), where it ap- 
peared that the defendant was a sugar refiner, and had 
employed the intestate as a labourer, and that it was 
a part of his duty to fill the sugar moulds and hoist 
them up to higher floors in the warehouse by means of 
machinery, and that the usual mode of attaching the 
moulds to the machine was by placing them in a sort 
of net bag, and which effectually prevented any accident, 
and that this was the mode adopted by the defendant, 
until from motives of economy he substituted a kind of 
clip which laid hold of the rims of the mould, and that 
the deceased on the occasion in question had himself 
filled the mould and fastened it to the clip, but that 
when it was being raised the clip by some jerk slipped 
off the mould which fell on his head and killed hinu 
Upon these facts the judge at the trial nonsuited the 
plaintiff, which nonsuit was afterwards upheld. So, in 
Brown v. The Accrington Cotton Spinning Co. (3 Hur. 
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& C. 511 ; 34 L. J., Ex. 208), it was held, that a work- 
man could not recover damages from his employers for 
an injury sustained by him while at work in his null, 
and resulting from the building having been originally 
negligently constructed, unless personal negligence could 
be proved against his employers themselves (or against 
some person acting by their orders), either in having 
given directions how the building should be constructed, 
or in having knowingly entrusted the execution of the 
work to an incompetent person. See also Alsop v. 
Yates, 2 Hur. & N. 768 ; 27 L. J., Ex. 156. 

So, the master is not responsible for the dangerous 
state of his premises if those dangers are known to the 
servant, and the latter has accepted the employment 
knowing of the attendant risks, and having an o^or- 
tunity of guarding against them by his own vigilance 
and care ; as, where the plaintiff alleged that he had 
been hired by the defendant to perform at the defend- 
ant's theatre, and that on part of the stage there was a 
hole in the floor, along which the plaintiff had to pass in 
the discharge of his duty as a performer, and that it was 
the duty of the defendant to light the floor sufficiently, 
so as to prevent accidents to those who passed along 
it, — in which case it was held, that no such duty was cast 
upon the defendant. Seymour v. Maddoxy 16 Q. B. 
332. In that case, Erie, J., said, " A person must 
make his own choice whether he wiU accept employ- 
ment upon premises in this condition ; and if he do 
accept such employment, he must also make his own 
choice whether he will pass along the floor in the dark 



• 
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or carry a light. If he sustain an injury in consequence 
of the premises not being lighted, he has no right of 
action against the master who has not contracted that 
the floor shall be lighted." See also Ahop t. Yates, 
2 Hur. & N. 768 ; 27 L. J., Ex. 156 ; Senior v. TFard, 
1 Ell. & Ell. 385 ; 28 L. J., Q. B. 139. 

It is, however, the duty of a master to take all reason- 
able precautions to secure the safety of his workmen, 
and to see that he does not induce his men to work on 
the supposition that the tackle and machinery are safe, 
when he knows at the time that they are unsafe. In 
Patterson v. Wallace (1 Macq. H. L. Cas. 748), Lord 
Cranworth, C, said, " When a master employs a servant 
in a work of a dangerous character he is bound to take 
aU reasonable precautions for the safety of that Work-* 
man. This is the law of England no less than the law 
of Scotland. It is the master's duty to be careful that 
his servant is not induced to work under a notion that 
tackle or machinery is staunch and secure when in &.ct 
the master knows or ought to know that it is not so, 
and if from any negligence in this respect damage arise, 
the master is responsible." In Williams v. Cloueh (3 
Hur. & N. 258 j 27 L. J., Ex. 325), the declaration 
stated, that the defendant was possessed of a ladder 
unsafe and unfit for use, by any person carrying com 
up the same, and that the plaintiff was the defendant's 
servant,, yet the defendant, well knowing the premises^ 
wrongfiilly ajad deceitfully ordered the plaintiff to carry 
corn up the ladder, and the plaintiff in obedience to the 
order and believing the ladder to be proper for the 
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purpose, and not knowing the contraxy, did therefore 
S:^ con. „p i. for JZb^t, te by ,..«. of i« 
being unsafe and unfit the plaintiff fell from it and was 
injured. Upon a demurrer to this declaration^ it was held, 
that it was sufficient. In Mellors v. Shaw and another 
(1 Best & S. 437 ; 30 L. J., Q. B. 333), the plaintiff was 
employed by the defendants, as a miner, to work in the 
coal mine. In the course of his employment he received 
an injury by reason of the sides of the shaft being left 
in an insecure condition. One of the defendants was 
the superintendent of the mine, and although he knew 
of the condition of the mine, continued it in such con- 
dition. The plaintiff himself was ignorant that the shaft 
was unsafe. Upon this, it was held, that the action was 
maintainable against the defendants. See also Ash- 
worth y. Stanwix and another^ 30 L. J., Q. B. 183 ; 
Roberts v. Smith and others, 2 Hur. & N. 213; 26 
L. J., Ex. 319; Skipp v. The Eastern Counties Rail- 
way Co., 9 Ex. 223 ; 23 L. J., Ex. 23 ; Bartonshill 
Coal Co, y. Reid, 3 Macq. H. L. Cas. 266 ; Bartonshill 
Coal Co, V. M'Guire, Ibid. 300. 

Where machinery is required by statute to be fenced, 
and the protection is removed by decay or otherwise, 
the owner, having notice of the defect, is responsible to 
a servant, who, having entered into the employ when the 
machinery was fenced, continues in the service in the 
reasonable expectation of the defect being repaired, 
and who, without negligence on his part, sustains a 
personal injury. Holmes v. Clarke, 6 Hur. & N. 349 ; 
30 L. J., Ex. 135. In pronouncing the judgment of 
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the court, Pollock, C. B., said : " We think that in a 
case where machinery is bj act of parliament required 
to be protected so as to guard the persons working in 
the mill from danger, and a servant continues in the 
employment, entering upon it when the machinery is 
in a state of safety, and if (in consequence of danger 
accruing from the protection being decayed or with- 
drawn) the servant complains of the want of protec- 
tion, and it is promised to him from time to time that 
it shall be restored, we think during that period a 
master must be considered to take on himself the risk ; 
and, therefore, if any accident occurs to the servant 
during that period, the master is responsible for it" 
See also Couch v. Steel, 3 Ell. & Bla. 402 ; 23 L. J., 
Q. B. 121. 

If one member of a partnership is guilty of an act of 
negligence whereby a servant is injured, all the part- 
ners will be liable, assuming that the act of negligence 
occurred in a matter within the scope of the common 
undertaking of the partnership. Ashworth v. Stanwix 
and another, 3 EU. & EU. 701 ; 30 L. J., Q. B. 183 ; 
also Mellors v. Shaw and another, 1 Best & S. 437 ; 
30 L. J., Q. B. 333. 



Sect. 4. — On the liability of masters for injuries 
received by their servants through the negligence 
of fellow'servants. 

As regards the position of a master with reference 
to damage sustained by his servants through the negli* 
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gence of fellow-servants, the rule of law is now well 
established, that no liability exists unless he has em- 
ployed unsldlAil servants, or he has himself been guilty 
of negligence. 

The first case which authoritatively decided this 
point is that of Hutchinson v. The Yorky Newcastle 
and Berwick Railway Co., 5 Ex. 343 ; 19 L. J., Ex, 
298. In that case the declaration stated that one J. H. 
was in the employ and service of the defendants, and 
while he was such servant and in the discharge of his 
duty as such servant, he became a passenger upon a 
railway of the defendants, in a carriage belonging to 
the defendants, drawn by an engine under the guidance, 
government and direction of the defendants, to wit, by 
their servants, and that there was then upon the same 
railway another engine and carriage of the defendants 
under the guidance, government and direction of the 
defendants, to wit, by their servants, yet the defendants 
behaved and conducted themselves so negligently, care- 
lessly and improperly in and about the guidance, go* 
vemment and direction of the first-mentioned engine 
and carriage, and also in and about the guidance, 
government and direction of the other engine and car- 
riage, that the last-mentioned engine and carriage came 
into collision with the carriage first mentioned, and J. H. 
was thereby killed. To this there was a plea, that the 
collision took place solely by the carelessness, negli- 
gence, unskitfulness and default of the said servants of 
the defendants in the declaration mentioned, and that 
the said engines and carriages were at the time when, 
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&c. respectively under the guidance, &c. of the said ser « 
Tants, who were then seyerally fit and competent per- 
sons, and the said negligence was wholly unauthorized 
by the defendants, and without the leave, licence or 
knowledge of 'the defendants. This plea being demurred 
to, the court held that it was good, and that no cause 
of action was shown upon the record. In delivering the 
considered judgment of the court, Alderson, B., said: 
** On this record the question is, whether the defend- 
ants are liable for the injury occasioned to one of their 
own servants by a coUision while he was travelling in 
one of their carriages in discharge of his duty as their 
servant, in respect of which injury they would un- 
doubtedly have been liable if the party injured had been 
a stranger travelling as a passenger for hire? We 
think that they are not. This case appears to us to 
be distinguishable in principle from that cf Priestly v. 
Fowler, In that case the plaintiff was a servant of the 
defendant, and had sustained an injury by the defend- 
ant's having overloaded a van in which he, the plaintiff, 
was travelling by the direction of the defendant in the 
discharge of his ordinary duties. That case was fully 
considered, and the court, after verdict for the plaintiff, 
arrested the judgment, on the ground that a master is 
not in general liable to one servant for damage result- 
ing from the negligence of another ; and some of the 
inconveniences, not to say absurdities, which would 
result &om a contrary doctrine were there pointed out. 
The principle upon which a master is in general Hable 
for accidents resulting from the negligence or unskilfiil- 
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ness of his servant, is that the act of his servant is in 
truth his own act. If the master is himself driving his 
carriage, and &om want of skill causes injury to a 
passer-by, he is, of course, responsible for that want of 
skill; if instead of driving the carriage with his own 
hands he employs his servant to drive it, that servant 
is but an instrument set in motion by the master ; it 
was the master's will that the servant should drive, and 
whatever the servant does, in order to give effect to his 
master's will, may be treated by others as the act of the 
master. So far there is no difficulty. Equally dear is 
it, that though a stranger may treat the act of a servant 
as the act of his master, yet the servant himself by 
whose negHgenoe or want of skill the accident has oc- 
curred cannot ; and therefore he cannot defend himself 
against the ckim of a third person. Nor, if by his un- 
skilfiilness he is himself injured, can he claim damage 
&om his own master upon an allegation that his own 
negligence was in point of law the negligence of his 
master. The grounds of this distinction are so obvious 
as to need no illustration. The difficulty is as to the 
principle applicable to the case of several servants em- 
ployed by the same master, and an injury resulting to 
one of them. fi*om the negligence of another. In such 
a case, however, we are of opinion that the master is 
not in general responsible. Put the case of a master 
employing A. and B*, two of his servants, to drive his 
cattle to market ; it is admitted, if by the unddlfiilness 
of A. a stranger is injured, the master is responsible ; 
not so if A. by his unskilfulness hurts himself; he can- 
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not treat that as the want of skill of his ir aster. Sup- 
pose, then, that by the unskilfuhiess of A., B., the other 
servant, is injured while they are jointly engaged in the 
same service ; there, we think, B. has no claim against 
the master ; they have both engaged in a common ser- 
vice, the duties of which impose a certain risk upon 
each of them, and in case of negligence on the part 
of the other, the party injured knows that the negU- 
gence is that of his fellow-servant and not of his master. 
He knew when he was engaged in the service that he 
was exposed to the risk of injury, not only from his 
own want of skill or care, but on the part of his own 
fellow-servant also, and he must be supposed to have 
contracted on the terms that as between himself and 
master he would run that risk. Now, applying these 
principles to the present case, it foUows that the plaintiff 
has no title to recover. Hutchinson, the deceased, in 
the discharge of his duty as one of the servants of the 
company, had put himself into one of their railway 
carriages under the guidance of others of their servants; 
and by the neglect of those other servants while they were 
engaged together with him in one common service the 
accident occurred. This was a risk which Hutchinson 
must be taken to have agreed to run, when he entered 
into the defendants' service, and for the consequences 
of which, therefore, they are not responsible . . . 
The principle is, that a servant, when he engages to 
serve a master, undertakes, as between himself and his 
master, to run all ordinary risks of the service, and this 
includes the risk of negligence upon the part of a fellow- 
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servant when he is acting in the discharge of his duty 
as servant of him who is the common master of both. 
The death of Hutchinson appears, on these pleadings, 
to have happened while he was acting in the discharge 
of his duty to the defendants as his masters, and to have 
been the result of carelessness on the part of one or 
more other servant or servants of the same masters 
while engaged in their service. And whether the death 
resulted from mismanagement of the one train or of th^ 
other, or of both, does not affect the principle ; in any 
case it arose from carelessness or want of skill, the risk 
of which the deceased had, as between himself and the 
defendants, agreed to run. . . . Though we have 
said that a master is not responsible generally to one 
servant for any injury caused to him by the negligence 
of a fellowHservant, while acting in one common service, 
yet this must be taken with the qualification that the 
master shall have taken care not to expose his servants 
to unreasonable risk. The servant, when he engages to 
run the risk of his service, including those arising from 
the neghgence of fellow-servants, has a right to under- 
stand that the master has taken reasonable care to pro- 
tect him from risk by associating him only with piBrsons 
of ordinary skill and care ; and the real object of the 
plea, in this case, is to show that the defendants had 
discharged a duty, the omission to discharge which 
might have made them responsible to the deceased. 
The plea, therefore, appears not to be open to the 
objection insisted upon. For these reasons we are of 
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opinion tliat the plaintiff has shown no ground of action^ 
and BO our judgment must be for the defendants." 

The same doctrine was very clearly enunciated by 
Blackburn, J., in delivering the judgment of the court, 
in Morgan v. The Vale of Neath Railway Co,y 5 Best 
& S. 570 ; 33 L. J., Q. B. 260 ; affirmed in the Ex. Ch., 
L. B., 1 Q. B. 145 ; 35 L. J., Q. B. 23. He says, 
''A servant who engages for the performance of services 
jfor compensation does, as an implied part of the con- 
tract, take upon himself, as between himself and his 
master, the natural risks and perils incident to the per« 
formance of such services; the presumption of law being 
that compensation was adjusted accordingly, or, in other 
words, that those risks are considered in the wages ; 
and that where the nature of the service is such that, as 
a natural incident to that service, the person undertak- 
ing it must be exposed to risk of injuiy fiom the negli- 
gence of other servants of the same employer, this risk 
is one of the natural perils which the servant, by his 
contract, takes upon himself as between him and his 
master ; and consequently that he cannot recover against 
his master for an injury so caused, because, as is said by 
Shaw, C. J., in Farrell v. The Boston Railroad Cor- 
poration (4 Metcalf, 49 ; also printed in 3 Macqueen, 
H. L. Cas. 316), ' He does not stand towards him in 
the relation of a stranger ; but is one whose rights are 
regulated by contract' K the master has, by his own 
personal negligence or malfeasance, enhanced the risk 
to which the servant is exposed beyond those natural 
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risks of the employment which must be presumed to 
have been in contemplation when the employment was 
accepted, as, for instance, by knowingly employing in- 
competent servants, or defective machinery or the like, 
no defence founded on this principle can apply, for the 
servant does not, as an implied part of his contract, take 
upon himself any other risks than those naturally inci- 
dent to the employment." In this case the plaintiff was 
employed by the defendants as a carpenter and joiner. 
In the course of such employment he was engaged in 
painting an engine shed, near which was a turntable. 
The servants of the company, in the course of manag- 
ing the traffic, so negligently turned a carriage upon the 
turntable that a ladder, supporting a plank upon which 
the plaintiff was standing, was thrown down, and the 
plaintiff was consequently injured ; and, upon an action 
being brought by him against the company, it was held 
that he could not recover. 

In the foregoing case (in the Exchequer Chamber), 
Pollock, C. B., said, " I am only desirous to add, that 
it appears to me, that if we were to decide this case in 
&vour of the plaintiff, we should open the gates to a 
flood of litigation. In every large manu&ctory, where 
a number of workmen are employed in different depart- 
ments of the same business, we should have it spHt up 
into any number of objects, although they all had the 
one common purpose. Thus, in one manufactory the 
making of screws would be called one object, and the 
doing woodwork another, and so on ; and then a person 
employed in a superior department would be said to 
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have nothing to do with the porter in the same esta- 
blishment." 

Upon the principle above laid down, where the de- 
fendants, being the contractors for large works, employed 
M. to do part of the work by the piece for a certain 
sum, payable by monthly instabnents, according to the 
work done, the defendants finding the tools. W., who 
was then in the defendants' service, was taken by M. 
fi-om his work and put to assist in the piece-work at 
weekly wages, but in accordance with the general regu- 
lations at the defendants' works. W. was paid his 
wages weekly by the defendants with their other work- 
men, and M., who, before the contract piece-work, had 
also been in the defendants' employment at weekly 
wages, drew from the defendants money in that cha- 
racter, the whole being charged against him and de- 
ducted from the amount of the instalments when pay- 
able. W. having been killed while at work on the 
piece-work by the negligence of the defendants' ser- 
vants, it was held, that W. and M. were both the ser- 
vants of the defendants, and therefore that the adminis- 
tratrix of W. could not maintain an action against the 
defendants for the negligence of the defendants' other 
servants who were reasonably fit and competent for the 
service in which they were employed. Wiggett v. Fox 
and another y 11 Ex. 832 ; 25 L. J., Ex. 188. In the 
course of delivering the considered judgment of the 
court, Alderson, B., said, " We think that this question 
must be determined in favour of the defendants, and a 
verdict entered accordingly. The principle on which 
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our opinion is founded is to be found in the case of 
Hutchinson v. The Newcastle, York and Berwick 
Railway Co. (5 Ex. 343 ; 19 L. J., Ex. 296), and it is 
this — that a master is not generally responsible to one 
servant for an injury occasioned to him by the negli- 
gence of a feUow-servant while he is acting in one com- 
mon service ; and the reason for that in another part of 
the judgment is stated to be, that the servant undertakes, 
as between him and the master, to run all ordinary risks 
of a service, including the risk of negligence of the other 
servants engaged in discharging the work of their com- 
mon employer. Here both servants were, at the time 
of the injury, engaged in doing the common work of the 
whole contract, and for the contractors, the defendants ; 
and we think that the sub-contractor and all his ser- 
vants must be considered as being for this purpose. the 
servants of the defendants while engaged in doing the 
work, each directing and limiting his attention to the 
particular work necessary for the completion of the 
whole work ; and that otherwise we should not give 
fuU effect to the principle which governs such cases 
which, as stated in Priestly v. Fowler (3 Mee. & W. 6 ; 
7 L. J., Ex. 42), mainly arose from the enormous in- 
convenience that would follow from holding the common 
employer liable under such circumstances. Here the 
workman comes into the place to do the work knowingly 
and avowedly with others. The workman, as was sug- 
gested in Priestly v. Fowler y may, if he thinks fit, de- 
cline any service in which he apprehend injury will 
result to himself; and in cases in which danger is to be 
s. H 
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apprehended^ he is just as likelj^ and probably more so, 
to be acquainted with the risk he runs than the eommon 
employer. If we are to hold the defendants liable, we 
should be obliged to hold that every contractor, where 
various painters, carpenters, plumbers, or bricklayers, 
and the like, were employed in building a house, would 
be liable for all accidents inter se to the various work- 
men so employed on the common object ; and perhaps 
it is even difficult to say whether it could stop there, for 
possibly the common employer would be made liable 
in such cases. If indeed there were any ground for 
holding the person or persons whose act caused the 
death of the plaintiff's husband, were persons not of 
ordinary skill and care, the case would be different, for 
the defendants were certainly bound to employ persons 
of ordinary skill and care in the work ; but there is no 
suggestion of thil^ sort." 

In Searle v. Lindsay and others (11 Com. B., N. S. 
429; 31 L. J., C. P. 106), the plaintiff shipped under 
the ordinary articles, as engineer on board the defend- 
ants' vessel, a screw steamer. During the voyage he 
was required by the chief engineer to work a winch 
used to raise or lower the screw of the steamer. In so 
doing, and without any &,ult of his, ooe of the handles 
of the winch came off, and he was severely injured. 
The handle ought to have been &stened on, and there 
was a screw on board for that purpose, but it had never 
been &stened, although the chief engineer had several 
times before the accident promised to have it done, 
when spoken to on the subject. Upon these &cts, it 
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was held, that the chief engineer stood in the relation 
of fellow-servant to the plaintiff, and that there was 
nothing in the above facts to take the case out of the 
ordinary rule of non-responsibility of a master for 
injury to his servant from the negUgence of a feUow- 
servant, and consequently that the defendants were 
not liable for the injury to the plaintiff. In Wallery 
administratrix v. The South Eastern Railway Co, (2 
Hur. & C. 102; 32 L. J., Ex. 205), the deceased 
G. WaUer was a railway guard, employed by the de- 
fendants at weekly waees, and it was his duty as such 
guarf „ ^vel ™i J i. th. p«»ger ^ ,o.W 
by the defendants on the North Kent Railway, a line 
belonging to and worked by the defendants imder cer- 
tain powers. In the course of such duty, while he was 
travelling in a passenger train of the defendants, the 
train ran off the line and overturned the break-van in 
which he was, whereby he was killed. The accident 
happened through the decayed condition of the trenails 
which &stened the chains to the sleepers on the rail- 
way. It was the duty of the ganger of the plate-layers, 
a servant of the defendants, to see and keep in proper 
repair and condition the permanent way by renewing 
such trenails as were decayed. The ganger was a 
person of competent skill, and through his neglect of 
duty the road became unsafe. WaUer was killed by 
, J.»n r^^ off 4e H« faough .he decyed J- 
dition of the trenails ; none of the directors, officers or 
servants of the company knew of such defects, but the 
ganger ought to have known it, and it was negligence 

h2 
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in him not to have known it. Upon this, it was held, 
that the defendants were not liable, the deceased and 
the ganger being servants engaged in one common 
purpose. In his judgment. Pollock, C. B., said : " I 
think if we look at the observations of Lord Chelms- 
ford (^Bartonshill Coal Co, v. Maguire^ 3 Macq. H. 
L. Cas. 303), p,nd consider what are the dangers that 
any servant engages to encounter, and look at the pro- 
bable dangers attendant upon entering into the engage- 
ment in question, there can be no doubt that the con- 
ductor of a railway train must anticipate, among the 
sources of probable danger arising on the journey, the 
neglect of a servant to oil the wheels of the carriages, 
the neglect of one man to properly adjust the points, 
and the neglect of another man to take care that the 
rails are properly bolted and fastened and secured, so 
as to make the journey safe. Under these circum- 
stances, I am of opinion, that the special case ought to 
be decided in favour of the defendants, the facts falling 
entirely within the case of Priestly v. Fowler, which 
is not opposed, as it strikes me, to any case or to any 
authority which has arisen out of that, the first case on 
the subject." 

The cases of Snelgrove v. The London, Brighton 
and South Coast Railway Co. and Gallagher v. Piper 
and another (16 Com. B., N. S. 669; 33 L. J., C. P. 
329) are also in point upon this subject. Erie, C. J., 
in giving judgment, said: " In the first case the damage 
was done to the plaintiff, who was employed to load 
trucks with ballast for the defendants the railway com- 
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pany, and fellow-servants were employed to lay tramr 
plates and to shift them from time to time as the works 
were carried on, and the plaintiflfe had to assist in push- 
ing the trucks along the tram-plates when so laid. 
Now, on the day of the accident, the tram-plates were 
so insecurely laid on the sleepers, and the sleepers were 
so far apart, that when the plaintiflF pushed his truck on 
the tram-plates one of them started up and damaged 
him severely, and for that damage he brought his action 
against the railway company, and the question is, whether 
the railway company are liable ? It is clear that the plate- 
layer whose negligence caused the accident was a fellow- 
servant of the plaintiff, employed with him in the same 
occupation. . . . The case of Waller v. The South 
Eastern Railway Co. appears to me to be precisely in 
point. ... In the second of these cases, namely, 
that of Gallagher v. Piper ^ the plaintiff, who was a 
scaffolder, brought an action against the defendants, 
who were master-builders, for damage caused by them 
by reason of there being an insufficient supply of wood 
for the scaffolding, in consequence of which he was 
obliged to put his foot upon a putlog having a round 
surface instead of a flat board which ought to have been 
laid over it. If there had been a sufficient number of 
boards supplied he would not have fallen from the scaf- 
fold and suffered the damage of which he complained, 
and the want of a proper supply of boards was caused 
by the negligence of Phear, who was the defendants' 
foreman managing the works. The defendants were 
the master-builders to construct the work, and they 
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appointed Phear as their manager and foreman, and 
Phear employed Mahoney, a master-scaffolder, to get 
together a gang of seaffolders, and the plaintiff was one 
of them. It was Phear's duty to supply the materials 
for the scaffolding, and he had notice of the insufficiency 
of the materials for the safe and proper performance of 
the work, and the cause of the damage sustained by the 
plaintiff was the omission by Phear to have a proper 
supply of scaffold-materials. I cannot distinguish the 
case of Wigmore v. Jay (5 Ex. 354; 19 L. J., Ex. 300) 
from the present case. There Wigmore was injured in 
consequence of the scaffolding on which he had to stand 
giving way, in consequence of its being supported by a 
putlog which was rotten. Jay was the master-builder, 
and he employed a foreman under him, and Jay was 
ignorant of the defect in the putlog, but the foreman 
did know of it, and was the person who was responsible 
for the construction of the scaffolding; and it was held, 
that Jay, the master-builder, had not committed any 
breach of duty by appointing an improper person as 
foreman, and as he had no knowledge of the defect in the 
putlog, he was not liable. That case appears to me to 
be in point. . . . Beyond all doubt Phear was guilty 
of negligence in not supplying a sufficient quantity of 
scaffolding materials, and so was the cause of the acci^ 
dent to the plaintiff; but Phear and the plaintiff seem 
to me to be fellow-servants within the principle of that 
case, and as by the finding of the jury there was no 
default on the part of the defendants, either in respect 
of the supply of suffident materials for the scaffolding 
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or in respect of their appointing Phear as not being a 
competent man, his neglect does not throw the respcfn- 
sibility on the defendants." See also Feltham v. Eng^ 
land, L. R., 2 Q. B. 33; 36 L. J., Q. B. 14. 

A stranger who volunteers his services is in the same 
position as a servant, and a master therefore is not liable 
for the imauthorized act of a competent servant occa- 
sioning injurj to a person voluntarily assisting another 
servant in the performance of his duty. In Degg, ad-- 
ministratrix v. The Midland Railway Co. (1 Hur. & 
N. 773 ; 26 L. J., Ex. 171), the rule of law is clearly 
explained in the judgment of the court, as delivered by 
Bramwell, B. He said : ^^ The facts stated in the de- 
claration and the plea demurred to may be thus summed 
up. The defendants were possessed of a certain rail- 
way and carriages and engines, and their servants were 
at work on the railway in their service with those car- 
riages and engines. The deceased Degg voluntarily 
assisted some of them in their work. Other of the de- 
fendants' servants were guilty of negligence about their 
work, and by reason thereof the deceased was killed. 
The defendants' servants were competent to do the work, 
and the defendants did not authorize the negligence. 
We are of opinion that, under these circumstances, the 
action is not maintainable. The cases show that if the 
deceased had been a servant of the defendants and in- 
jured under such circumstances as occurred here no 
action would be maintainable, and it might be enough 
for us to say that those cases govern this ; for it seems 
impossible to suppose that the deceased, by volunteering 
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his services, could have any greater rights or impose 
any greater duties on the defendants than would have 
existed if he had been a hired servant. But we were 
pressed by an expression found in the cases, that a ser- 
vant undertakes, as between him and his master, to run 
all ordinary risks of the service, including the negligence 
of a fellow-servant, Wiggett v. Fox being cited for this 
purpose ; and it was said there was no such undertaking 
here. But in truth there is as much in the one case as 
in the other. The consideration may not be so obvious, 
but it is as competent to a man to agree, and as reason- 
able to hold that he does agree, that if allowed to assist 
in the work, though not paid for it, he wiU take care of 
himself from the negligence of his feUow-workmen, as 
it would be if he were paid for his services. But we 
are also told that there was and could be no agreement ; 
that Degg was a wrongdoer, and therefore that the ac- 
tion was maintainable. It certainly would be strange 
that the case should be better if he were a wrongdoer 
than if he had not been. We are of opinion that this 
argument cannot be supported. We desire not to be 
understood as laying down any general proposition that 
a wrongdoer never can maintain an action. If a man 
commit a trespass on land, the occupier is not justified 
in shooting him or injuring him. If the occupier were 
sporting or firing at a mark on his land, and saw a 
trespasser and fired carelessly and hurt him, an action 
would lie." 

The same position was upheld in the subsequent case 
of Potter V. Faulkner, 31 L. J., Q. B. 30 (Ex. Ch.). 



\- 
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Erie, C. J., in deKvering the judgment of the court, said : 
" The plaintiff had been injured by the fall of a bale of 
cotton ; and it appeared that one of the servants of the 
defendant, who was employed in his warehouse, let the 
bale of cotton faU from it negligently ; that another of 
the servants of the defendant was below to receive the 
bale of cotton, and that Potter, the plaintiff, intervened 
to assist the servant below ; and that the plaintiff, so far 
as the master was concerned, was entirely a volunteer 
upon the occasion, and that he was injured by that 
which is found to be negligence in the servant who was 
above. The question is, whether Potter, under these 
circumstances, can sue the master for the negligence of 
one of his servants ? It is the case of one who volun- 
teers to associate himself with the defendant's servant in 
the performance of the defendant's work, and this with- 
out the consent or even the knowledge of the defendant. 
Such an one cannot stand in a better position than those 
with whom he associates himself in respect of their 
master's liability. He can impose no new or greater 
obligations on the employer than those to which he was 
subject in respect of the employed. Now it is clear law 
that the master would not have been liable if the ser- 
vant below had been injured by the negligence of the 
servant above. As between master and servants, the 
duty of the master is to take care that the servants whom 
he hires shall be of competent skill and ordinary care- 
fulness. When he has done that he has done his duty 
as between them. We are of opinion that no such duty 
is cast upon him as the plaintiff has contended for. We 

h5 
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have considered the case of Degg v. The Midland 
Railway Co,, and we are of opinion that that case has 
been well decided, and we affirm the principle of that 
judgment." The same principle was recognized in the 
case of Warburton v. The Great Western Railway Co., 
L. E., 2 Ex. 30 ; 36 L. J., Ex. 9. 

Before quitting this subject, it may not be improper 
to draw attention to the language of PoUock, C. B., in 
his judgment in Vose, administratrix v. The Lan-- 
cashire and Yorkshire Railway Co., 2 Hur. & N. 728 ; 
27 L. J., Ex. 249. " I must say now (I am speaking 
merely my own personal private opinion) I think we 
ought to be extremely cautious how we relax the rule 
that was laid down in this court originally, but which 
now is undoubtedly the law of the land, with respect to 
servants in a common employ suffering by the negli- 
gence of each other. I believe there never was a more 
usefiil decision or one of greater practical and social 
importance in the whole history of the law. I believe 
it was the law — I thoroughly understood it to be so 
before attention was called to it ; for if it had not been 
so, we could hardly have lived into the present century 
without having actions brought over and over again. 
No such action ever had been brought before the time 
when it was proposed to make a master liable in respect 
of one servant for the negligence of another. I think 
we ought to be exceedingly cautious how we aflow what 
I must say I consider to be the important benefits of 
that decision to be fritted away by nice distinctions or 
to be broken in upon by the ingenuity of advocates or 
by the verdicts even of juries." 
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AS TO NEGLIGENCE BY PARTICULAR PERSONS. 

Sbct. 1. Attomeyi, 
„ 2. Bailees, 
„ 3. Carriers, 
„ 4. Innkeepers, 
„ 5. Medical men, ^e„ 
„ 6. Prinoipal and agent. 

Sect. 1. — Attorneys y negligence by. 

Every client has a right to the exercise on the part of 
his attorney of care and diligence in the execution of 
the business entrusted to him^ and to a &ir average 
amount of professional skill and knowledge; and if 
attorneys have not as much of these qualities as they 
ought to possess^ or, if having them, they have neg- 
lected to employ them, the law makes them responsible 
for the loss which has accrued to their clients from 
their deficiencies. Hart v. Frames 6 CI. & Fin. 209. 
In that case, Lord Cottenham, C, said: ^'Professional 
men, possessed of a reasonable portion of information 
and skill, according: to the duties which they undertake 

.. pe*™. „d Le.d»^ wh« fte, ^ ^* 

reasonable care and dihgence in the affiiirs of their 
employers, certainly ought not to be held liable for 
errors in judgment, whether in matters of kw or dis- 
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cretion. Every case, therefore, ought to depend upon 
its own peculiar circumstances ; and where an injury 
has been sustained which could not have arisen except 
from the want of such reasonable skill and diligence, or 
the absence of the employment of either, on the part 
of the attorney, the law holds him liable. In under- 
taking his cUent's business, he undertakes for the exist- 
ence and for the due employment of these qualities, 
and receives the price of them." 

" It would be extremely difficult," said Tindal, C. J., 
in Godefroy v. Dalton (6 Bing. 467), *^to define the 
exact limit by which the skill and diligence which an 
attorney imdertakes to ftimish in the conduct of a cause 
is bounded ; or to trace precisely the dividing line be- 
tween that reasonable skill and diligence which appears 
to satisfy his undertaking, and that crassa negligentiay 
or lata culpa, mentioned in some of the cases for 
which he is undoubtedly responsible. The cases, how- 
ever, which have been cited and commented on at the 
bar, appear to establish in general that he is liable for 
the consequences of ignorance or nonobservance of the 
rules of practice of the court, for the want of care in 
the preparation of the cause for trial, or of attendance 
thereon with his witnesses, and for the mismanage- 
ment of so much of the conduct of a cause as is usually 
and ordinarily allotted to his department of the profes- 
sion ; whilst, on the other hand, he is not answerable 
for error in judgment upon points of new occurrence or 
of nice or doubtful construction, or of such as are 
usually submitted to men in the higher branch of the 
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profession of the law." See Kemp v. Burt^ 4 B. & Ad. 
424 ; Bulmer v. Gilman, 4 Man. & Gr. 108. 

With principles so intelligible and obvious as a guide, 
it wiU not be necessary to refer at any length to the 
various instances in which it has been held that 
actionable negligence has existed, except in those where 
the facts have been of an unusual or a special nature ; 
it being always borne in mind that the question of neg- 
ligence is one of fact for the jury, under the direction of 
the judge, who will explain the nature of the duty and 
the degree of negligence which involves responsibility. 
Caldwell V. Hunter, 10 Q. B. 69. 

If an attorney has any reasonable doubt as to the 
legal operation of a conveyance he must be careful not 
to draw wrong conclusions, but he should lay the facts 
correctly before counsel. Where, therefore, an attorney 
acted on the advice of counsel to whom he had mis- 
stated the legal effect of certain deeds which did not 
accompany the case, this was held to be evidence for 
the jury of negligence for which he was responsible. 
Ireson v. Pearman, 3 B. & C. 799. If he is employed 
to investigate the title to an estate, or to seek out an 
eligible investment, and obtain good security, for money 
advanced, and the title is obviously defective, or the 
security is manifestly bad or insuflSicient, he will be 
responsible in damages for negligence. Knight v. 
Quarlesy 4 Moore, 532 ; 2 Bro. & B. 102 ; Whitehead 
V. Greetham, 10 Moore, 183 ; 2 Bing. 464; Howell v. 
Young, 5 B. & C. 259. 

Where an attorney is employed by a mortgagee, it is 
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not enough to investigate the title of the mortgagor^ 
but he should see that the security is sufficient for the 
amount advanced ; and if he do not, he will be liable 
for breach of the impUed duty resulting from and cast 
upon him by his retainer. Hayne v. Rhodey 8 Q. B. 
342 ; 15 L. J., Q. B. 137 ; Dartnall v. Howard, 4 B. 
& C. 345 ; Craig v. Watsouy 8 Beav. 427 ; Donaldson 
V. Haldane, 7 CI. & Fin. 762 ; Waine v. Kempstery 1 
Fob. & F. 695. 

It is the duty of every attorney, by reason of the 
emolument he receives for the exercise of his profes- 
sional sldll, to take care that his client does not enter 
into any covenant or stipulation that may expose him 
to a larger responsibility than the nature of the business 
he is instructed to transact may in the oidinary course 
of practice require. If the stipulations are more 
onerous in their consequences than usual, the matter 
should be fully explained to the client, and the usual 
extent of liability made known to him. Stannard v. 
Ullithorney 4 Mau. & Sel. 376 ; 3 Bing., N. C. 235. 

The cases in which the negligent conduct of an 
attorney is most frequently discussed, are those in which 
he has been concerned in the conducting of legal pro- 
ceedings. An attorney is supposed to be perfectly con- 
versant with the practice of the courts, and the mode 
of conducting a cause ; any neglect or omission, there- 
fore, in these particulars, by which his client suffers, is 
an actionable wrong for which he may be made answer- 
able. Hawkins v. Harwoody 4 Ex. 503 ; Bracey v. 
Carter y 12 Ad. & Ell. 373 ; Frankland v. Cohy 2 Cro. 
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& Jer. 590; Godefroy v. Jayy 7 Bing. 419; Huntley 
V. Bulwery 6 N. C. Ill ; Bracey v. Carter y 12 Ad. & 
Ell. 373 ; Lewis y. Samuel^ 8 Q. B. 685 ; Cox y. Leach, 
1 Com. B., N. S. 617; 26 L. J., C. P. 125. 

In Hawkins y. Harwood (4 Ex. 506 ; 19 L. J., 
Ex. 33), in whicli the declaration was in assumpsit 
against the defendant as an attorney, for neglecting to 
instruct counsel to appear for the plaintiff in an action 
brought by the latter against a third party, the de- 
fendant pleaded that he did not neglect to instruct 
counsel to appear ; and upon the trial it appeared, that 
when the former cause was called on at the Maidstone 
assizes, the plaintiff's counsel rose in court with a brief 
in his hand, called the attorney for the plaintiff, the 
present defendant, who did not appear, and afterwards 
called the names of the witnesses, who did not answer, 
whereupon he withdrew the record. On the same 
CYcning, the plaintiff's attorney arranged with the at- 
torney on the other side to try the cause at Lewes, and 
the plaintiff's attorney paid all the costs incurred at 
Maidstone, except the sum of 13/., which Hawkins 
the plaintiff paid for the conYeyance of his witnesses. 
The judge was of opinion, upon these &cts, that the 
defendant had not instructed any counsel to appear 
within the meaning of the issue, and haYing directed 
the jury accordingly, they returned a Yerdict for 150Z. 
Upon a rule for a new trial, or to reduce the damages 
to 13/., the rule for the new trial was discharged, the 
damages being reduced to 13/. In giYing his judg- 
ment. Pollock, C. B., said : " The question is, whether 
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the evidence estabUshed the allegation in the declara- 
tion that no counsel was instructed to appear ? What 
is the meaning of the phrase * instructing counsel?' I 
think instructing counsel does not mean the putting 
into his hands a mere piece of paper, but that it means 
placing him in a situation with respect to information 
and means of knowledge which shall enable him to 
conduct the case satisfactorily, either for the plaintiff or 
the defendant. Instructing counsel means, properly 
instructing. If a counsel is not properly instructed, 
in my opinion, he cannot be said to be instructed at all. 
He cannot be said to be instructed if he is unable to do 
what he is required to do. Partial instructions are of 
no use, if by the absence of any link the chain of in- 
structions is broken. The facts of this case were, that 
the attorney was not present when the cause was called 
on; the names of the witnesses were called, but no 
answer was returned. It was the duty of the attorney 
to be in court ; and had he been there, an application 
might have been made to postpone the trial, which 
could not be done in the absence of the attorney." 

An attorney, who is retained to conduct a cause, has 
power to enter into a compromise, provided he does it 
reasonably, skilfully and bond fide. So, to a declaration 
in an action by a client against his attorney for negli- 
gently conducting the defence in an action of ejectment, 
whereby judgment was signed in that action against 
him, the defendant pleaded that the alleged grievances 
were sustained, by the defendant as such attorney con- 
senting to a judge's order (which was set out in the 
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plea), and by which the action of ejectment was stayed 
on certain terms therein mentioned, and that the de- 
fendant was not bound by any directions from the 
plaintiff (the then defendant) not to compromise such 
action, and that he was, as such attorney and under 
and by virtue of his retainer, at liberty to conduct such 
action in such manner as to him should, in the exercise 
of reasonable skill and care, appear to be more bene- 
ficial to the interests of the plaintiff (the then de- 
fendant). There was then an averment that the de- 
fendant in consenting to such judge's order acted in 
good faith and exercised reasonable skill and care, and 
that it appeared to him that by so consenting he was 
acting in . a manner most beneficial to the interests 
of the now plaintiff. Upon a demurrer to this plea, it 
was held that it was a good answer. Chown and ano- 
ther V. Parrott and another^ 14 Com. B., N. S. 74, 
32 L. J., C. P. 197. In his judgment, Erie, C. J., 
says : " I think that, under the circumstances stated 
in this plea, the plaintiff's complaint cannot be sus- 
tained, because the defendants were under their retainer 
at liberty to conduct the action in such manner as 
should appear to be most advantageous and beneficial 
to the interests of the plaintiffs ; and the plea under- 
takes to say, that by consenting to the compromise the 
defendants T^ere acting, as it appeared to them, in a 
manner most advantageous and beneficial to the in- 
terests of the plaintiffs. On the point as to the authority 
of an attorney to compromise an action, I think the 
rule of law estabhshes this : that a general retainer to 
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bring or defend a suit, gives the attorney an authority 
to compromise it. The reason why a party to a suit is 
bound to the opposite party by an arrangement made 
by his attorney for its settlement, must be because the 
attorney in the suit is held out by his client as having 
authority to enter into such agreement to compromise. 
The case of Fray v. Vowles (1 Ell. & EU. 839; 28 
L. J., Q. B. 2.^2) is consistent with our present de- 
cision, and may well be sustained, because there the 
attorney was expressly forbidden to compromise the 
action, and that case was dealt with by the court as an 
exceptional case. Indeed, that case rather implies that 
a compromise made by the attorney would be lawfol if 
he were not forbidden by the client to compromise. 

So, also, in Prestwich and another v. Foley (18 
Com. B., N. S. 806, reported as Fresttoick and another 
V. Foley y 34 L. J., C. P. 189), an action was brought 
to reooTer the price of a piano, and the plaintiff's 
attorney agreed to settle the action by the return of the 
piano, and payment of costs. It was held, that in the 
absence of a distinct prohibition &om his client, he had 
authority to do so. In his judgment in lliis case, 
Montague Smith, J., puts the question in a very forcible 
point of view. He says, " I am of opinion that an 
attorney has authority in all matters which may reason- 
ably be expected to arise in a cause. The cases show 
that an attorney may compromise a suit; and the 
question is, whether this compromise is within his 
authority in the suit? It seems to me that none could 
be more so than this. If the action had been success- 
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ful, the plaintiffs might have had execution^ and the 
sheriff have taken this verj piano or other goods ; and 
the attorney, as it were, by anticipation takes it. It 
would be most unfortunate for clients if attorneys could 
not compromise. Moments occur in a case when a 
fortunate compromise may be made, moments which 
may never occur again, and on the loss of which 
moments protracted litigation ensues. I think on prin- 
ciple and authority the attorney might make this com- 
promise." 

It must, however, be remembered that the client is 
the dominus litisy and that if he have given express 
directions to his attorney they cannot be departed &om. 
Thus, in Fray v. VowUs (1 Ell. & EH. 839 ; 28 L. J., 
Q. B. 232), to a declaration in an action by a client 
against her attorney for consenting to an order for a stet 
processus^ in two actions in which the client was the 
plaintiff, on certain terms in the said orders mentioned 
'^without the authority and consent, and against the 
will and contrary to the directions" of the client, the 
defendant pleaded that in entering into the said stet 
processus, and committing the grievances complained 
of, " he acted in a reasonable, sldlfid and proper manner, 
and in pursuance of, and in obedience to, and in accord- 
ance with, the advice, opinion and discretion of certain 

• 

counsel learned in the law, then retained and employed 
by the plaintiff, and acting as her counsel in and for 
the conduct, management and direction of the actions 
on her behalf; and that the said order was a reasonable 
and proper order to be consented to and made in that 
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behalf^ and that it was essential and necessary^ and 
beneficial to and for the protection of the plaintiff and 
her interests, with respect to the said actions, that the 
defendant should consent to the said order being made." 
There being a demurrer to this plea, the court held, 
that it was no answer to the declaration. In his judg- 
ment. Lord Campbell, C. J., said, " I think an attorney, 
who has power to conduct a cause, has power to enter 
into a compromise, provided he does it reasonably, and 
skilfuUy and hondjide, and I think here the defendant 
may be considered to have acted reasonably, skilftdly 
and with bona Jides^ and if there had been no express 
directions to him from the plaintiff not to enter into a 
compromise, I think here there would have been a good 
defence. But it being alleged that he had directions 
not to do so, and that he did so in violation of such 
directions, and while they were in full force, the com- 
promise was ultra vires, as between him and his client, 
though it may be binding between the client and third 
parties. He was not bound to carry on the suit 
unreasonably and absurdly and to damage his own 
character ; but having done a positive act contrary to 
her directions he has been guilty of a breach of duty, 
which in point of law gave her a cause of action against 
him." 

Sect. 2. — Bailees, negligence by. 

The extent of the liability of bailees for negligence 
depends greatly upon the character of the bailment, for 
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as there are several descriptions of bailments^ so are 
there several degrees of liability, slight negligence in 
some cases being sufficient to incur responsibility, whilst 
in others gross negligence alone can afford a ground of 
action. Upon the question generally of the liability of 
bailees we have the leading case of Coggs v. Bernard^ 
Ld. Kaym. 909 ; 1 Smith's L. C. 147. In this cele- 
brated decision, Lord Holt specifies with remarkable 
clearness the various descriptions of bailments with the 
liabilities as regards negligence attaching to each, 
namely : 1st. Depositum, or a naked bailment of goods, 
to be kept for the use of the bailor. 2nd. Commodatumy 
where goods or chattels that are usefiil are lent to the 
bailee gratis, to be used by him. 3rd. Locatio reiy 
where goods are lent to the bailee, to be used by him 
for hire. 4th. Vadium, or pawn. 5th. Locatio operis 
faciendi, where goods are delivered to be carried, or 
something is to be done about them for reward to be 
paid to the bailee. 6th. Mandatum, a delivery of goods 
to somebody, who is to carry them or do something 
about them gratis. These divisions of the subject have 
ever been regarded as substantially sound, and have 
been the foundation of all the cases subsequently decided 
upon the subject, and it will be convenient, therefore, to 
consider them in their order. 

1st. Deposituniy or a naked bailment of goods, to be 
kept for the use of the bailor. In such a case the bailee 
is not liable for a merely common neglect, but only for 
gross negligence ; and it has been generally considered 
that if he takes as much care of the property bailed as 
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of his own, and a loss takes place, he would not be 
responsible. This, however, is not a correct test, since 
it maj be, that he has been grossly negligent even of 
his own property. Thus, in Doorman v. Jenkins (2 Ad. 
& Ell. 256), in an action against a bailee of money 
entrusted to him to keep without reward, it was proved 
that he had given the following account of its loss ; 
namely, that he was a coffee-house keeper, and had 
placed the money in his cash-box in the tap-room, which 
had a bar in it and was open on Sunday, though the 
other parts of the house were not, and out of which the 
cash-box was stolen upon a Simday. The judge told 
the jury that it did not follow from the defendant's 
having lost his own money at the same time as the 
plaintiff's, that he had taken such care of the plaintiff's 
money as a reasonable man would ordinarily take of his 
own ; and, he added, that that fibct afforded no answer 
to the action if they believed that the loss occurred from 
gross negligence^ and the jury having returned a verdict 
for the plaintiff, the court refrised to disturb it. See 
also Rooth V. Wilson^ 1 Bar. & Aid. 59. "When a 
loss occurs of property entrusted to a bailee, even 
without reward, it is for him to explain the circum- 
stances under which it has been lost, the loss itself 
unexplained affording the strongest presumption of 
negligence; Parry v. Roberts ^ 3 Ad. & Ell. 118 ; and 
the bailee must rebut this presumption by showing 
circumstances which will excuse the loss, as, that he 
was forcibly robbed, or that the property was stolen 
without any gross neglect or wilfrd de&ult on his part. 



BY BAILEES. 167 

or that his vehicle broke down or was overturned^ and 
that the articles were lost during the huny^ confusion, 
or fiight of an undoubted accident. Beauchamp v. 
Powleyy 1 Moo. & Bob. 38 ; Nelson v. Mackintosh, 1 
Stark. 237. 

2nd. Commodatum, where goods or chattels that are 
usefid are lent to the bailee gratis, to be used by him. 
In this description of bailment the borrower is bound to 
the strictest care and diligence to keep the goods so as 
to restore them back again to the lender ; because the 
bailee has a benefit by the use of them, so as if the 
bailee be guilty of the least neglect he will be answer- 
able i as, if' a man should lend another a horse to go 
westward or for a month ; if the bailee go northward 
or keep the horse above a month, if any accident happen 
to the horse in the northern journey or after the expira- 
tion of the month, the bailee will be chargeable ; because 
he has made use of the horse contrary to the trust he 
was lent to him under ; and, it may be, if the horse had 
been used no otherwise than he was lent, the accident 
would not have befallen him. Per Holt, C. J., in Coggs 
V. Bernard, supra. In such a bailment the bailee is 
bound to use great diligence in the protection of the 
article bailed, and he will be responsible for even slight 
negligence. Wilson v. Brett, 11 Mee. & Wei. 113. 
Upon such a bailment the bailee has no right to deviate 
fi*om the conditions of the loan. Bringloe v. Morrice, 
1 Mod. 210; 3 Salk. 271. 

3rd. Locatio ret, where goods are lent to the bailee, 
to be used by him for hire. In this case also the bailee 
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is bound to take very great care, and to return tlie goods 
when the time of hiring is expired. The owner, indeed, 
must stand to all the ordinary risks to which the chattel 
is naturally liable, but not to risks occasioned by the 
negligence or want of ordinary caution of the bailee. 
If a horse is hired as a saddle-horse, the hirer has no 
right to use it in a cart, or as a beast of burthen ; or if 
it is hired to go to Richmond, he has no right to go 
with it to York; and if during such misuser a loss 
occurs, the hirer will be responsible. If, however, in 
the course of the reasonable use of the chattel any 
accident occur to it, he will not be answerable, even 
though the best treatment have not been pursued, 
provided he shall have exercised a becoming discretion 
upon the subject ; as, if a horse hired for a journey be 
taken ill upon the road, and the bailee call in a farrier, 
by whose injudicious treatment the horse should die, the 
bailee would not be responsible; but if, neglecting to 
avail himself of proper advice and assistance, the bailee 
choose ignorantly to prescribe himself, and from un- 
skilfulness give the horse improper medicine, and the 
horse die, he would then be liable to the bailor. Deane 
V. Keate, 3 Camp. 4 ; Davy v. Chamberlain^ 4 Esp. 
229 ; Reading v. Menham, 1 Moo. & Rob. 234. 

4th. Vadium^ or pawn. — Lord Holt remarks of this 
description of bailment : " In this, I shall consider two 
things ; first, what property the pawnee has in the pawn 
or pledge ; and secondly, for what neglects he shall make 
satisfaction. As to the first, he has a special property, 
for a pawn is a securing to the pawnee, that he shall be 
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repaid his debt, and to compel the pawnor to paj him. 
But if the pawn be such that it will be worse for using, 
the pawnee cannot use it, as clothes, &c. ; but if it be 
such as will never be the worse, as if jewels for the 
purpose were pawned to a lady, she might use them ; 
but then, she must do it at her peril ; for whereas, if 
she keeps them locked up in her cabinet, if her cabinet 
be broken open, and the jewels taken from thence, she 
would be excused ; if she wears them abroad, and is there 
robbed of them, she will be answerable. And the reason 
is, because the pawn is in the nature of a deposit, and 
as such is not liable to be used. But if the pawn be of 
such a nature as the pawnee is at any charge about the 
thing pawned to maintain it, as a horse, cow, &c., then 
the pawnee may use the horse in a reasonable manner, 
or milk the cow, &c., in recompense for the meat. — As 

to the second point If a creditor takes a 

pawn he is bound to restore it, upon the payment of the 
debt; but yet it is sufficient if the pawnee use true 
diligence, and he will be indemnified in so doing, and 
notwithstanding the loss, yet he shall resort to the 
pawnor for his debt. Agreeable to this is 29 Ass. 28, 
and Southcote^s case (4 Kep. 83). But indeed the 
reason given in Southcote^s case is, because the pawnee 
has a special property in the pawn. But that is not the 
reason of the case ; and there is another reason given 
for it in the book of Assize, which is, indeed, the true 
reason of aU these cases, that the law requires nothing 
extraordinary of the pawnee, but only that he shall use 
an ordinary care for restoring the goods." 
s. X 
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Under tbis head of bailment, the questions that most 
frequently arise are those connected with the business 
of pawnbrokers. This trade is regulated to a great 
extent hj the 39 & 40 Gea 3, c. 99, the 24th section of 
which enacts: ^^ That if in the course of any proceedings 

before any justice or justices of the peace, in pursuance 

of or under this act, it shall appear or be proved to 
^' the satis&ction of the justice or justices, upon oath 
'^ or solemn affirmation, that any of the goods and 
*^ chattels pawned as aforesaid have been sold before 
'^ tiie time allowed by this act, or otherwise than ac- 
** cording to the directions of this act, or have been 
** embezzled or lost, or are become or have been ren- 
^^ dered of less value than the same were at the time 
" of pawning or pledging thereof, by or through the 
'' de&ult, neglect or wil&l misbehaviour of the person 
*^ or persons with whom the same were so pledged or 
^^ pawned, his executors, administrajtors or assigns, 
^^ agents or servants, then and in any such case it .shaQ 
'^ be lawiid for every such justice and justices and he 
'^imd they is iusd are hereby required to allow and 
^' award a reascmable satis&ction to the owner or tmners 

of such goods or chattels in respect thereof, or of 

such damage, &c." 

Under this section it was held in SyredT, Carruthers 
(27 L. J., M. C. 273), that a pawnbroker was not liable 
for damage to pledges occasioned by an accidental fire, 
without proof of its having been caused by any de&ult 
or neglect. But where valuable goods were left by tiie 
pawnbroker in his house during the night, without any 
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person on tke premises^ this was held to be negligence. 
Healing t. Cattrell, 6 J-iir., N. S- 96, n. Per Coek- 
bum, C. J., in Shachell y. West, 29 L. J.^ M. xC. 45. 
In the last ease it a^ipeared, that the pawnbarok^r had 
refiised to deliver up a pledge, on the ground that a 
burglary had l)een oommtted upon his premises, i^nd 
that it had been ^kn. The burglary was aUeged to 
have been eommitted in ithe night of lihe 1st of May 
(Sunday), the pawnbifok^ liaying left die premises 
without any person residing or being thereon, from the 
morning of that day imtil arbont nine o'clock on i^e 
Mowing morning. In his judgment, Cockbum, C. J., 
said: ^^ It is unneoessary to express any <^inion as to 
whether it was «atisfact(»ily estabU^ed l^t the "goods 
and premises where properly secured, because the &ct 
that the premises were left for twenty-four hours wholly 
unprotected by the presence of any person on them 
fully justified the magistrates in ^finding that the pawn- 
brdser had been guilty of negligence." 

5th. Locatto operis fadendi^ where goods are de- 
livered to be carried, or something is to be done about 
them for a reward to be paid to the bailee. 

As this description of bailment applies chiefly to 
bailments to common carriers and to innkeepers, it will 
be convenient to consider it under the sections devoted 
to those classes of persons. ( See post ) 

6tL MandMum^ a delivery of goods to somebo^-, 
who is to carry th^n or do something about them 
gratis. The liability under this description of bailments 

l2 
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differs in no way from that under the first {Depo8%tum\ 
to which the reader is therefore referred. 

In concluding this section^ it will be well to quote the 
language of the learned editors of Smith's Leading Cases, 
as given in their note to Coggs v. Bernard^ namely: 
** From the above cursory view of the law of bailments, 
it will be seen that, besides the six classes of bailments 
enumerated by Lord Holt, bailees may be distributed into 
three general classes, varying from one another in their 
degrees of responsibility. The^r*^ of these is where 
the bailment is for the benefit of the bailor alone ; this 
includes the cases of mandatories and deposits, and in 
this the bailee is liable only for gross negligence. The 
second is where the bailment is for the benefit of the 
bailee alone ; this comprises loans, and in this class the 
bailee is bound to the very strictest diligence. The 
third is where the bailment is for the benefit both of 
bailor and bailee : this includes locatio ret, vadium, and 
locatio operis, and in this class an ordinary and average 
degree of diligence is sufficient to exempt the bailee 
from responribmty." 



Sect. 3. — Carriers, negligence by. 

As the law imposes upon commop carriers duties and 
liabilities of an extensive and a responsible character, it 
will be well to ascertain at the outset what classes of 
persons come under that denomination. They are, 
then, individuals who commonly and publicly undertake 
for hire to transport from place to place the goods of 
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all persons who think fit to employ them for the purpose 
(provided the goods are of a kind they ordinarily 
remoYe)> and include the owners and proprietors of 
waggons^ barges^ lighters, merchant ships, stage- 
coaches, railways, and such other carriages for the 
public conveyance of goods. A person who conveys 
passengers only is not a common carrier. Aston v. 
Heaven^ 2 Esp. 533 ; Sharp v. Grey, 9 Bing.. 460. 
Neither is a town carman who does not ply firom one 
fixed terminus to another, but undertakes casual jobs, 
or a wharfinger, cab proprietor, hackney coach pro- 
prietor, omnibus proprietor, or ferryman. 

If a man profess to be a conmion carrier of passengers 
merely, and only receives occasionally, and at his own 
option some trifling articles of luggage with such pas- 
senger, to be carried gratuitously for the accommodation 
of the latter, he cannot be charged as a common carrier 
of goods for the loss of them. He is in such a case a 
gratuitous bailee of the goods, and chargeable only with 
the liabiUties and responsibilities of a person who gra- 
tuitously undertakes to carry goods for another. Such 
is an omnibus proprietor who professes only to carry 
passengers and receives his hire solely therefor, but 
occasionally receives and carries gratuitously small 
bimdles and parcels for the accommodation of his pas- 
sengers. As he does not profess to carry goods for hire, 
he cannot be compelled to receive them as a common 
carrier of goods, neither can he be charged except as a 
gratuitous bailee for the loss of them. If, however, the 
•carrier or coach proprietor pro&ss to carry both pas- 
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sengers and luggi^ he is clothed^ as r^ards the con- 
yeyanoe of the luggage5 ^'^^ith the oUigatioiiB and lespon-^ 
sibflities of a common carrier of good» for hixe^ whether 
the hire is paid by liie passenger or by some other 
person OA his^ behalf or for his b^iefit. Brooke r, Pteh* 
wiekj 4 Bing. 218 ; MarshM v. The Yorky NMcagde 
ofnd Berwick Railway Co^^ll Com. B. 6^ ;^ 21 L. J., 
C. P. 24 ; Addison on Torts, Ch. 10, sw U 

Every person who coxnes under the daiomination of 
a common carrier is bound to accept and carry indif- 
ferently for all the Queen's sabjects who are ready and 
willing to pay his customary and reasonable charges, 
provided he has room for the purpose, all such descrip- 
tions of goods as he publicly professes himsdf willing to 
carry; oud when once his chariuster of a common 
carrier is established, it follows, aa a legal consecjuence, 
that he is an insurer of the goods entrusted to him to 
carry, and for whieh he is responsftde in all events with 
the sole exceptions of loss or damage by the act oi God, 
or the Queen's enemies. 

With reference to this very extensive measure of 
responsibility. Lord Holt, in Copgs v. Bernard^ 
observes : '' The law charges this person thus entrusted 
to carry goods against aU events but acts of Gpod, and 
of the enemies of the king.^ For though the fiHree be 
never so great, as if an uresistible multitude of people 
should rob him, nevertheless he is chargeable. And 
this is a politic establishment contrived by the policy of 
the law for the safety of all persons, the necessily of 
whose affairs oblige them to trust these sorts of pec^le 
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tliat they may be safe in their ways of dealing ; for else 
the^e caL Jxnight have an opplnuly of ^doi^g afl 
persons that had any dealings with them^ by combining 
with thieyes^ &C.5 and yet doing it in such a clandestine 
manner as would not be possible to be disoov^nred. 
And this is the leason the law is foonded upon in that 
point." 

As it is the purpose of this treatise to consider atone 
the liability of parties for negligence, it will not be 
expected that the rights and duties of common earners 
shouTd be forther considered than is necessary to eluci- 
date that Kabiliiy. 

At common law a common carrier is an insurer in all 
cases, exeept in those of loss or damage by the act 
of God, or the Queen's enemies;. As r^ards the im- 
munity &om liability for injury arising firom the act of 
God, — such damages are to be included as arise from 
such uncontrollable phenomena as, without being neces- 
sarily either supernatural or preternatural, arise from 
such an interruption of the ordinary course of nature, as 
a prudent and an honest man cannot reasonably be 
expected to proyide against or anticipate. By ineyifc- 
able accident, commonly called the act of God, is meant 
any accident produced by any physical cause which is 
irresistible ; such as a loss by lightning or storms, by 
the perils of the sea, by an immdation or eardiquake, or 
by sudden death or illness. Story on Bailments, sect. 
25. Lord Mansfield defined the act of God to mean 
'^ something in opposition to the act of man," such as 
^' could not happen by the intenrention of man, as 
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stonns, lightning, tempests." Forward v. PiUardy 1 
Term Rep. 33 ; Powell on Carriers, Ch. 6. 

Respecting the inmmnity from liability where the loss 
arises from the Queen's enemies, — these must be under- 
stood as the inhabitants of a country with which this 
realm happens to be at war, and the exemption does not 
extend to losses sustained at the hands of ordinary 
robbers or other criminals of this country, except in the 
case of pirates, who (as it is said) being the enemies of 
all mankind, are upon the footing of the conunonly 
understood enemies of the Queen. In Palmer y. Nayhr 
and others (8 Ex. 739 ; 23 L. J., Ex. 327), it was held, 
that a robbery by a crew, who murdered their captain, 
was an act of piracy, within the meaning of a policy of 
insurance against piracy. 

If the consignor has been guilty of any fraud or im&ir 
concealment of &cts towards the carrier, so that his 
risk has thereby been increased, the latter will not be 
liable. As, where a man hid a hundred pounds of 
money in some hay in an old nail bag, and delivered it 
to a common carrier to be carried to a banker, and the 
money was lost, it was held, that the carrier was not 
responsible for the loss, as the consignor had neglected 
to inform him of the exceeding value of the bag, and 
had thereby prevented him from taking proper care of 
it. Gibbon v. Paynton^ 4 Burr. 2298. Again, where 
the consignor concealed a quantity of guineas in an 
ordinary brown paper parcel tied with a 8tring(CTay v. 
Willany 1 H. Bla. 298), and a number of sovereigns in 
a packet of tea {Bradley y. Waterhouse^ 3 C. & P. 318), 
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and several hundred pounds' worth of bank notes and 
gold in an ordinary schoolboy's box, and the money so 
sent was lost by the way, — it was held, that the carrier 
was not responsible for the loss. Batson v. Donovan, 
4 B. & Aid. 37 ; Mayhew y. Eames, 3 B. & C. 601. 
See also Bradley v. Waierhousey Moo. & Mai. 154. 
If," says Lord Mansfield, in Gibbon v. Paynton {supra)^ 
the owner of the goods has been guilty of a fraud upon 
the carrier, such fraud ought to excuse the carrier." 

A bare concealment, however, of the contents of a 
package, or even a distinct refusal to disclose its con- 
tents, will not absolve the carrier from liability. In 
H^alker v. Jackson (10 Mee. & Wei. 168), Parke, B., 
said : ^^ I take it now to be perfectly weU understood, 
according to the majority of opinions upon the subject, 
that if anything is delivered to a person to be carried, 
it is the duty of the person receiving it to ask such 
questions about it as are necessary ; if he ask no ques- 
tions and there be no fraud to give the case a fitlse 
complexion in the delivery of the parcel, he is bound to 
carry the parcel as it is. It is the duty of the person 
who receives it to ask questions ; if they are answered 
improperly, so as to deceive him, then there is no con- 
tract between the parties ; it is a fraud which vitiates 
the contract altogether." It must not, however, be 
supposed that if the consignor refrise to disclose the 
contents of a package, the carrier is either absolved from 
responsibility for negligence or can refuse to carry it. 
-Crouch V. The London and North Western Railway 
Co.y 14 Com. B. 255 ; 23 L. J., C. P. 73. 

i5 
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To render a carrier liable fbt the Iobb of goods, it 
mast be affixmatiTety Bhown l^at they were ddav^red to 
and accepted by him ; aad if a delivery and an accept- 
ance have been duly made, the earner's liafaSily comr 
mences from that moment.- In snch a case the deliyery 
to an authorized agent is of course sufficient,, and if any 
question arise as to Ihe actual delivery or the authority 
to accept, it is one for the decifflon of a jury. OriffiiRs 
V. Lee, 1 C. & P. 110 ; Innate r. Christie, 3 Car. & Kir. 
61 ; Quigger r. Duff, I Mee. & WeL 174 ; Sdway v. 
Halloway, 1 Ld. Baym. 46 ; Gilbert r. Dalty 5 Ad. 
&E1L543, 

Upon this sul^ect the 5di section of the II Geo. 4 
& 1 Will. 4, c. 68 (The Caariers' Act), enacts r « That 
'^ for the purposes of this act every office, war^ouse or 
receiving house which shall be used or appointed by 
any mail contractor, or stage coach proprietor or ether 
^^ such conmion carrier as aforesaid for the receiving of 
pareds to be conveyed as aforesaid, shall be deemed 
and taken to be the receiving house, warehouse or 
office of such mail contractor, stage coach proprie- 
tor or other common carrier; and that any one os 
^^ more of such mail contractors, stage coach proprietors 
^^ or common carriers shall be liable to be sued by his, 
'^ her or their name or names only ; and that no action or 
suit commenced to recover damages for loss or mjvaj 
to any parcel, package or person shall abate for the 
want of joining any co^oprietor or co-partner in 
such mail, stage coach or other puUic conveyance by 
*^ land for hire as af(»resaad." 
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Under this section it has been lield^ that an inn 
where a book is kept for booking parcels by a particular 
coach, which stops regularly there to take in and ddiver 
parcels, is a receiving house for parcels, although other 
coaches stop at the same inn for the same purpose, and 
the innkeeper sends the parcel b j which coach he pleases. 
Syme»Y. ChapKnj& Ad, & EU. 634; DaveyY. Mason, 
Cr. Mee. & Bo. 45. Where the plaintiff gave a parcel 
directed to F., in London, to the postmaster at B., who 
drove a mail cart between B. and M., and the post- 
master booked it at M., at an inn where the defendant's 
coach stopped to take in parcels, and received the car- 
riage for it to M. from the innkeeper, who was in the 
habit of booking parcels for the defendant's coach, and 
did book this parcel to London, and delivered it to the 
coachman of the defendant: it was held, that the post* 
master was the agent of the plaintiff, and the innkeeper 
the servant of the defendant, and therdfore, that the 
plaintiff might recorer damages from the ktter for the 
loss of the parcel. Symes v. Chaplin, supra. 

Where the booking office keeper carries on a distinct 
occupation, and merely imdertakes to deliver parcels to 
carriers, his contract is only to deliver safely to a carrier, 
and not to the conagnee. In an action, therefore, 
against such a party, where the declaration alleged, that 
a parcel was delivered to the defendant, and that he 
promised to take care of it that it might be forwarded 
to its destination, and averred that it was lost through 
his negligence, it was held, not sufficient evidence of 
negligence to show that the parcel was delivered to the 
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defendant^ and that it had not reached its destination, 
but that some evidence should be given showing specifi- 
callj a breach of his duty. Gilhart v. Daley 5 Ad. & 
EU. 543. 

As a great number of the cases which have been 
decided upon the liability of common carriers turn upon 
the proper construction of The Carriers' Act (11 Geo. 
4 & 1 Will. 4, c. 68), and The BaUway and Canal 
Traffic Act (17 & 18 Vict. c. 31), it will be advisable, 
before pursuing this subject fiuther, to call attention to 
such of the sections of these statutes as will hereafter be 
referred to in the decisions of the courts. 

The Carriers' Act (11 Geo. 4 & 1 Will. 4, c. 68). 

Sect. 1. " That fix)m and after the pasang of this 
^' act no mail contractor, stage coach proprietor, or 
*^ other conmion carrier by land for hire, shall be liable 
'' for the loss of or injury to any article or articles of 
property of the descriptions following; (that is to say,) 
gold or silver coin of tiie realm or of any foreign 
state, or any gold or silver in a mannfiictured or un- 
*^ manu&ctured state, or any precious stones, jewellery, 
'* watches, clocks, or time-pieces of any description, 
trinkets, bills, notes of the governor and company of 
the banks of England, Scotland and Ireland respec- 
tively, or of any otiier bank of Great Britain or 
** Ireland, orders, notes or securities for payment of 
'* money, English or foreign stamps, maps, writings, 
<< titie deeds, paintings, engravings, pictures, gold or 
«< silver plate, or plated articles, glass, china, sUks in n 
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" manu&ctured or unmanufactured state^ and whether 
^^ wrought up or not wrought up with other materials, 
*^ Airs or lace, or any of them contained in any parcel or 
" package, which shaU have been delivered either to be 
'^ carried for hire or to accompany the person of any 
passenger in any mail or stage coach, or other public 
conveyance, when the value of such article or articles, 
or property aforesaid, contained in such parcel or 
package shall exceed the sum often pounds, unless at 
the time of the delivery thereof at the office, ware- 
** house, or receiving house of such mail contractor, 
*^ stage coach proprietor, or other common carrier, or to 
" his, her or their book-keeper, coachman, or other ser- 
vant for the purpose of being carried or of accom- 
panying the person of any passenger as aforesaid, the 
*^ value and natiu*e of such article or articles, or property 
shall have been declared by the person or persons 
sending or delivering the same, and such increased 
charge as hereinafter mentioned, or an engagement to 
pay the same, be accepted by the person receiving such 
** parcel or package." 

(By the 28 & 29 Vict. c. 94, s. 1, it is enacted, that 
the term ^^ lace" shall not include machine-made lace.) 
Sect. 2. ^* That when any parcel or package con- 
" taining any of the articles above specified shall be so 
^^ delivered and its value and contents declared as afore- 
^' said, and such value shall exceed the siun of ten 
pounds, it shall be lawful for such mail contractors, 
stage coach proprietors, and other common carriers 
^^ to demand and receive an increased rate of charge to 
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it 



be notified by some notice affixed in legible characters 
in some public and conspicoous part of the office, 
^ warehouse or other receiving house, where such parcels 
or packages are received by them^ fi)r the purpose of 
conveyance, stating the increased rates of diarges 
required to be p«id over and dbo^e the ordinary rate 
of carriage, as a compensation for the greater risk 
and care to be taken for the safe conveyance of such 
*^ valuable artides; and all persons sending or deliver- 
*' ing parcels or packages containing such valuable 
'' articles as aforesaid, at such office, shall be bound by 
such notice without fiirther proof of the same having 
come to their knowledge. 

Sect. 3« ^ Provided always, that when the value shall 
have been so declared and the increased rate of charge 
paid, or an engagement to pay the same shall have 
been accepted as hereinbefore mentioned, the person 
receiving such increased rate of charge, or accepting 
such agreement shaQ, if thereto required^ sign a recdpt 
for the package or parcel, acknowledging the same to 
'^ have been insured, which receipt shall not be liable 
to any stamp duty ; and if such receipt shall not be 
given when required, or such notice as aforesaid shall 
not have been affixed, the mail contractor, stage coach 
proprietor or other common earner as aforesaid, shaU 
^* not have or be entitled to any benefit or advantage 
'^ under this act, but shall be liable and responsible as 
^' at common law, and be liable to refimd the increased 
" rate of charge." 

Sect. 4 enacts, that such carriers shall be liable as at 
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common law for all articles not iq>ecified as above^ '^ any 
pubUc notice or declaration by them made and giren 
contrary thereto or in anywise limiting such liability 
notwithstanding*" 
Sect 5 enacts^ what shall be deemed to be a receiving 

house. This section has already been given at length 

at page 178. 

Sect. 6 provides, that nothmg in the act shall extend 

to annul or in anywise affect any special contract be- 
tween the parties. 

Sect. 7 provides, for the recovering back of the extra 

chai^ when the prqperly is lost or damaged. 

Sect 8 enacts, ^' That nothing in this act shall be 

*^ deemed to protect any mail contractor, stage coach 
proprietor or other common carrier for hire from lia- 
bility to answer for loss or injury to any goods or 

^^ articles whatsoever arising from the felonious acts of 

^^any coachman, guard, book-keeper, porter or other 
servant in his or their employ, nor to protect any such 
coachman, guard, book-keeper or other servant from 
liabffity for any loss or injury occasioned by his or 
their own personal neglect or misconduct." 
Sect 9 enacts, that carriers shall be liable only to 

such damages as are proved. 

Sect. 10 provides for paying money into court. 

The Railway and Canal Traffic Act, 1854 (17 & 18 

Vict c. 31). 

Sect 2 makes provision for ensuring Ihe impartial 
management of the traffic of railways and canals,, so 












184 NEGLIGENCE BY FABTICULAB PERSONS. 

that equal &cilities should be afforded to all persons in 
the transmission of goods. 

Sects. 3^ 4^ 5 and 6 constitute the machinery whereby 
that impartial management may be enforced. 

Sect. 7 enacts, that *^ Every such company as 
" aforesaid shaU be liable for the loss of or for any 
injury done to the horses, cattle or other animab, 
or to any articles, goods or things in the receiving, 
forwarding or delivering thereof, occasioned by the 
neglect or default of such company or its servants, 
" notwithstanding any notice, condition or declara- 
" tion made and given by such company contrary 
^^ thereto or in anj^ Kmiting such iL^bmty; e^ 
" such notice, condition or declaration being hereby 
^' declared to be null and void : provided always, 
that nothing herein contained shall be construed 
to prevent the said companies from making such 
" conditions with respect to the receiving, forward- 
ing and delivering of any of the said animals, 
articles, goods or things as shall be adjudged by the 
court or judge before whom any question relating 
'^ thereto shall be tried to be just and reasonable : pro- 
" vided always, that no greater damages shall be re- 
" covered for the loss of or for any injury done to 
any of such animals beyond the sums hereinafter 
mentioned; (that is to say,) for any horse, fifty 
pounds ; for any neat cattle, per head, fifteen pounds ; 
for any sheep or pigs, per head, two pounds ; imless 
the person sending or delivering the same to such 
company shaQ at the time of such delivery have de- 
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^' clared them to be respectiyely of higher value than as 

^^ above mentioiied ; in which case it shall be lawful for 
such company to demand and receive by way of com- 
pensation for the increased risk and care thereby 

^' occasioned a reasonable per-centage upon the excess 

" of the value so declared above the respective sums so 
limited as aforesaid, and which shaU be paid in ad- 
dition to the ordinary rate of charge; and such per- 
centage or increased rate of charge shall be notified 
in the manner prescribed in the statute eleventh 
George the Fourth and first William the Fourth, 
chapter sixty-eight, and shall be binding upon such 
company in the manner therein mentioned : provided 
also, that the proof of the value of such animals, 
articles, goods and things, and the amount of the 
injuiy done thereto shall in all cases He upon the 
per7n claiming compensation for such loss or injury : 
provided also, that no special contract between such 

^ company and any other parties respecting the re- 
ceiving, forwarding or delivering of any animals, 
articles, goods or things as aforesaid shaU be binding 

^^ upon or affect any such party unless the same be 
signed by him or by the person delivering such 
animals, articles, goods or things respectively for 
carriage : provided also, that nothing herein contained 
shall alter or affect the rights, privileges or liabilities 
of any such company under the said act of the 
eleventh George the Fourth and first William the 
Fourth, chapter sixiy-eight, with respect to articles of 

'' the descriptions mentioned in the said act" 
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As regards the general effect of the Carriers' Act, 
Mr. Chittj^ in his work on Contracts^ clearly explains 
the subject He sajs: 1st. That it relates sdely 
to carriers by land^ 2ndl7. That it extends to the 
particular articles enumerated, even although they do 
not come within the wordk of the preamble as being 
articles ^* of great yakte ia small compass/' but that a 
parcel containing^ such articles is within the act only in 
case their aggregate value exceeds lOL 3]<dly. That it 
exempts the carrier from hi& common hiw responsibility 
as to such goods onfyy in liw event of Ms affixing a 
public and ccmspicuous notice in his receiving office, 
notifying the extra charge for carrying such valuable 
articles ; or where there is a special contract. 4tUy . That 
if such notice be so affixed the carrier is not responsible 
for the loss of any goods of the description mentioned, 
even although it be not seen by the oons^nor or owner ; 
unless the value and nature of the goods be declared 
and the increased rate of charge for carriage be paid to 
or an agreement to pay it be accepted by the carrier ; 
or unless the loss be occasioned hj the felonious act of 
some servant in his employ. And on this branch of 
the statute it has been held: Jirsi^ that to entitle a 
party to recover for the loss of or for any injury to such 
articles, he must give express notice to the carrier of 
the value and nature there(^: secondly^ that where a 
common carrier enters lEito a sub-contract with other 
parties with respect to the carriage of goodg^ which he 
has undertaken to carry, the servants employed by the 
latter are " servants in the employ " of the carrier, within 
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the true meaning of the statute {Mcushin y. The London 
and South Western Railway Co.y 2 Ex. 415): and, 
thirdly y that in cases within liie act, if the value of the 
goods be not declared, and the vendor do not paj or 
engage to pay the increased charge, the carrier is not 
liable f(»r their loss, although it ha{^n by the gross 
negligence of his servants; at all events unless such 
negligence amount to a misfeasance* Hinton v. Dibdin, 
2 Q. K 646. If, however, the carrier refuse on demand 
to give a receipt for the goods and extra charge, this 
will deprive him of the protection of the act. Sthljr. That 
as to all goods not speciJieaUy mentioned in the act, and 
as ta goods of the description therein mentioned, when 
the value of the latter is not above 10/., the carrier's 
common law liability remains, even aUhovgh such notice 
be giveuy or any public notice or declaration be made 
or given by the earner wi& the intention of limiting 
his liability with reference thereto* Gthly. That the act 
does not preclude the parties from entering into a special 
contract as to the conveyance of goods of any description 
or vahie. And the law on this part of the subject 
would seem to be : Jirsty that although the mere fact of 
giving a public notice cannot be deemed to constitute 
a special contract for this purpose, yet if the jury find 
that a ticket containing such notice was in &ct de- 
livered to the consignor or hi& agent, that will be suffi- 
cient to- limit the responsibility of the carrier, without 
their also finding that such ticket was read over and 
explained to the party to whom it was delivered (Palmer 
V. The Grand Junction Railway Co,^ 4 Mee. & Wei. 
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749) ; and secondly, that notwithstanding there may be 
evidence of a special contract between the carrier and 
the consignee^ the former will still be liable for gross 
negligence {^fVylde v. Pichfordj 8 Mee. & Wei. 443); 
as, if he omit \o forward the goods {Garnettv, Willan, 
5 B. & Aid. 61) ; or if he forward them by another coach 
or conveyance than that agreed upon {Sleat v. Fagg, 

5 B. & Aid. 342) ; or send them beyond their place of 
destination (Bodenham v. Bennett, 4 Price, 31) ; or by 
an unusual route (-Daoi* v. Garrett, 4t Bing. 716 ; Lyon 
v. Mills, 5 East, 428 ; Bradley v. Waterhouse, Moo. 

6 MaL 154). 7thly. It seems that if the loss or injury 
be occasioned by the personal neglect or misconduct of 
the coachman, guard, book-keeper or other servant of 
the carrier, in a case in which the carrier himself is not 
responsible, such coachman, &c« may be sued by the 
owner of the goods for the consequent damage. And 
lastly, the words of the statute being, that in the cases 
therein mentioned the carrier shall not be liable ^^for 
the loss of or injury to goods ^^ unless their value is de- 
clared and an increased rate of charge paid or agreed 
to be paid for the carriage thereof; this would seem to 
leave it open to question whether, if the carrier accepts 
goods for the purpose of carrying them, he may not be 
liable for refusing to perform that contract, although 
the goods were of the description mentioned in the 
statute, and the owner neglected to insure them ac- 
cording thereto ; provided, that is, the action was not 
brought to recover damages for the loss of or any injury 
to the goods, but merely the damages occasioned by the 



BY GABBIEBS. 189 

carrier's miBfeasance, as for the loss of the market or 
the like. Black y. Baxendale^ 1 Ex. 410. 

This statute does not protect carriers in all cases 
where the owner of goods sustains damage from the 
carrier's neglect, the loss referred to being confined to 
those cases where the article is lost or abstracted &om 
the personal care of the carrier, as where the damage 
arises from a detention or delay in delivering the goods 
{Hearn y. The London and South Western Railway Co,y 
10 Ex. 793 ; 24 L. J., Ex. 180 ; Butt v. The Great 
Western Railway Co.j 11 Com. B. 140), or the felonious 
act of the servants of the carrier. The Great Western 
Railway Co. v. Rimelly 18 Com. B. 575 ; 27 L. J., 
C. P. 201 ; Metcalf v. The London, Brighton and 
South Coast Railway Co.y 4 Com. B., N. S. 307 ; 
27 L. J., C. P. 205. 

If no notice has been published as required by the 
2nd section, the carrier is not protected, even though 
no declaration of value has been made, nor if the carrier 
declines to demand any increased rate. Where the 
plaintiff sent a valuable picture by a railway, and de- 
clared its nature and value at the time of its delivery to 
the carrier, who made no demand of any additional rate, 
and only the ordinary charge was paid, the carrier was 
held not to be protected by the statute from his common 
law liability for an injury which happened to the picture 
on its joimiey. Behrens v. TTie Great Northern Rail- 
way Co., 7 Hur. & N. 950; 31 L. J., Ex. 299 (Ex. 
Ch.). In pronouncing the judgment of the Exchequer 
Chamber, Wightman, J., said : " We think that the 
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reBpQndent5 haTing declared the value of the picture to 
the carman^ who was the agent of tixe a{^>ellaiits, loid 
who receired the same to be earned hj them, was 
entitled, upon llie loss of it bj the aj^dUants, to recover 
the value, although he did not pay or offer to pay any 
incceased rate in proportion to the value, no such pay- 
ment having beenrequired either at the time of delivery 
to the carmajQL or at any time brfore the loss. Theease 
oiBaxendale v. Hart (6 Ex. 788; 21 L. J., Ex. 123) 
decides that in such a case as the present the person 
delivering the goods to the carrier must, in the £rst 
instance, declare the value in order to fix the carrier 
wHh responsibiUtv., and the carrier may then requii^e him 

put up in iihe office. But there is nothuig in the statute 
which protects him fi'om liability i^ after the value is 
declared to "be such as would entitle him to demand an 
increased rate of charge, he chooses to accept die goods 
to be earned without making any demand of such in- 
creased rate, or requiring it to be either paid or 
promised. The carrier is not bound to accept such 
goods for carriage without payment of such increased 
rate, if required ; but if he chooses to do so, and the 
value is declared, he will not be protected by the act." 
See Owen v. Burnett (4 Tyr. 133), where the plaintiff 
had not declared the value of the article. 

The provision in the Ist section of the Carriers' Act, 
with reference to the giving of public notice, does 
not restrict the parties firom limiting their liability by 
a contract, and if such a contract can be ascertained^ 
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as liardng been entered into ezpresalj or impliedlj^ the 
rights of the parties will be governed by it In Waiher 
V. The York aaad North Midland Railway Co. (2 Ell. 
& Bla. 750 ; 23 L. J^ Q. B. 73), the defendants were 
common caxiiers, who had sent ronnd notices to various 
fishmongers that they would only carry fish on certain 
terms therein specified. Sudi a notice had been served 
on the plaintiff some time previously to his delivery of 
fish to the defendants ; but after he had received it he 
had expressly declared to the defendants that he did not 
hold it to I binding ou Mm. Subaequendy he aent 
fish to be carried by the defendants wUch incurred 
damage, ior which the defendants would have been 
liable at common law, but for which they contended 
they were irresponsible on the express terms of tbe 
notice. Coleiidge, J., left it to the jury to ea^jy firsts 
whether the inotice liad been served on the plaintiff; 
secondly, whether a special contract existed between 
the plaintiff and the company that the fish should be 
carried on the terms stated in the notice ? and he 
directed them, that if the plaintiff had been served with 
the notice, and afterwards sent tihe fish by the com- 
pany's railway, tiiey ought to infer an agreement on the 
plaintiff's part to the terms, imless there was shown an 
nnambiguoua refusal by the plaintiff to be bound and 
an acquiescence in that refusal on the part of the com- 
pany. The jury having foimd a verdict for the defend- 
ants, the court discharged a rule for a new trial, on the 
ground of misdirection. In his judgment. Lord Camp- 
bell, C. J., said : '^ It is contended that, since the 
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Carriers' Act, by giving notice in this case there can be 
no special contract between the carrier and the owner 
of the goods. But I think the act has no such intention 
or operation. A carrier may still enter into a special 
contract for the carriage of goods, and what we are to 
consider here is, whether or not there is any special 
contract between the parties." See also Wyld v. Pick- 
fordy 8 Mee. & Wei. 443 ; Great Northern Railway 
Co. V. Morville, 21 L. J., Q. B. 319 ; Phillips y. 
Edwards, 3 Hur. & N. 813 ; 28 L. J., Ex. 52 ; Wilton 
y. The Royal Atlantic Mail, Sfc. Co., 10 Com. B., 
N. S. 453 ; 30 L. J., C. P. 369 ; Zunz v. The South 
Eastern Railway Co.y L. R., 4 Q. B. 639 ; 38 L. J., 
Q. B. 209. 

The liability of the carrier continues until delivery, 
but whether or not he is bound to deliver at the 
residence of the consignee depends upon the 'circum- 
stances of each particular case. In the absence, how- 
ever, of any express contract or usage carriers by land 
are bound to deliver the goods to or at the house of the 
consignee, but whether or not they are bound to deliver, 
they are imquestionably obligated to send notice to 
persons to whom goods are directed of the arrival of 
those goods within a reasonable time, and they must take 
special care that the goods are delivered to the right 
person. Golden v. Manning , 2 W. Bla. 916; Shaw v. 
The York and North Midland Railway Go., 13 Q. B. 
347 ; Chippendale v. The Lancashire and Yorkshire 
Railway Co,y 15 Jurist, 1106; Hyde v. Trent and 
Mersey Navigation Co., 5 T. B. 389. As the duly of 
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a common carrier is safely and securely to convey and 
deliver^ his responsibility does not cease until the goods 
are delivered in the usual and ordinary course of de- 
livery. Some difficulty frequently arises in ascertaining 
when the delivery can be said to have taken place. In 
ea«h case the question must be determined by ascertain- 
ing, if possible, what was the express or implied con- 
tract. In Richards v. The London, Brighton and South 
Coast Railway Co. (7 Com. B. 839), it appeared that 
the plaintirs wife, as a passenger, had entrusted her 
luggage to a company's porter, who had placed her 
other luggage in the van, but put her dressing-case 
under her seat in the carriage. On arriving at the 
terminus the company's servants had placed, as she 
thought, aU her luggage in a hackney-coach close to the 
platform ; but it appeared subsequently that the dress^ 
ing-case was missing, and that it had not been placed in 
the hackney-coach. The court supported a verdict for 
the plaintiff, on the ground that, according to the course 
of the company's business, there was no complete de- 
livery to the plaintiff's wife until the company's servant 
had placed the dressing-case in the hackney-coach. If, 
however, the passenger voluntarily takes charge of his 
own luggage the carrier will not be responsible. In 
the last-named case, Wilde, C. J., said : " There is 
nothing more common than for persons to put part of 
their luggage into the same carriage with them; and 
that may be done under such circumstances as never to 
cast any responsibility on the carrier, but that must be 
proved. When this is done by the company's servants 

S. K 
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the company are not relieved from their liability as 
carriers in respect of it. So, a passenger taking a 
valuable article openly and notoriously into the same 
carriage in which he travels will not save the company 
from responsibiUty. The case is quite different from 
that of goods which are about the person of a passenger, 
which are to be considered entirely under his personal 
control and custody. In that case there is no delivery 
to or acceptance by the company. Acceptance by the 
company is the legal result of goods placed in their 
hands in the ordinary way in which they consent to 
receive them." 

So, in Butcher v. The London and South Wales 
Railway Co., 16 Com. B. 13 ; 24 L. J., C P. 137. 
In that case the plaintiff on entering a railway carriage 
had his portmanteau placed in the luggage-van, but 
kept with him the whole journey a small hand-bag con- 
taining money and valuables worth 240/. When the 
train arrived at the terminus the plaintiff got out on 
the platform with the bag in his hand, a company's 
-servant then inquired of him whether he should get 
him a cab? and on receiving an afllrmative reply he 
took the bag, and, as he stated, subsequently placed it 
on the footboard of the cab which he had engaged. 
When, however, the plaintiff (who had remained to take 
care of his portmanteau) got there, he found that the 
bag had disappeared, and the driver denied that it had 
ever been put on the cab. It also appeared to be the 
usual course for the company's servants to assist gratui- 
tously in removing passengers' luggage from the trains 
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to the authorized cabs in attendance^ of which the cab 
in which plaintiff got was one. The jury found gene- 
rally for the plaintiff, and the court held, that there was 
evidence to support the verdict. See also Le Couteur 
V. The London and South Western Railway Co,y 
L. R., 1 Q. B. 54 ; 35 L. J., Q. B. 40. 

By aU railways, passengers are permitted to take a 
certain weight of luggage, and by most of them this 
luggage is confined to that which is of a personal 
as distinguished from that which is of a merchantable 
description ; where, therefore, in such a case a pas- 
senger carries merchandize as personal luggage the 
company will not be liable for its loss. *^If," says 
Cockbum, C. J., in Cahill v. The London and North 
Western Railway Co. (13 Com. B., N. S. 818; 31 
L. J., C. P. 271, Ex. Ch.), ^^a railway company which 
by the terms of its regulations aUows a passenger to 
take personal luggage chooses to take as luggage that 
which it knows to be merchandize, I agree that it does 
not lie in the mouth of the company if an article be lost, 
to say that they will be exempt from liability, on the 
ground of the article being merchandize and not lug- 
gage. On the other hand, if a passenger who knows 
that he is only entitled to take personal luggage takes 
merchandize, he cannot afterwards claim to be compen- 
sated in respect of its loss by the company to whom he 
^ has given no notice of the contents of his package. 
The question comes to this, was there knowledge on the 
part of the company that that which the passenger was 

k2 
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taking with him as luggage was in fact merchandize ? 
What was said by Lord Wensleydale, in The Great 
Northern Railway Co. v. Shepherd (8 Ex. 30; 9 
L. J., Ex. 286), is in perfect conformity with the view 
which we now take of the question. The point is, 
whether we can from the facts stated come to the con- 
clusion that there was knowledge on the part of the 
company, that is, of the company's servants, that this 
box was merchandize ? I do not see my way to that 
conclusion. It is true it had a semblance as of mer- 
chandize and was marked ^ glass.' But persons often 
take with them very curious packages and mark them 
glass to protect them from injury. Probably the 
porter never thought about it at all. It is not found 
by the jury that the company's servants knew that it 
was merchandize ; and I do not think that we ought to 
arrive at the inference that they knew it, as a fair and 
legitimate conclusion from the facts stated in the case." 
In the foregoing case the plaintiff, who was the traveUer 
of Mr. Rimmell, the perfumer of London, travelled by 
the defendants' railway from Northampton to London. 
He took with him a box about 3 feet long, 18 inches 
wide, and 12 inches deep, and two other packages. 
The box was covered with a black leather case and had 
painted on the top of it the name ^^ Mr. Rimmell," in 
large white letters, and also had painted across the top 
on each end the word " glass." It contained samples 
of perfumery and other articles sold by Mr. Eimmell. 
On his arrival at the Northampton station the box was 
given to one of the defendants' porters on duty at the 
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Station. No question was asked by any of the com- 
pany's servants about the box, nor was any demand 
made for payment for the carriage of it. The plaintiff 
did not give any information as to its contents. The 
porter took it, placed it with the other luggage, and it 
travelled safe to the junction at Blisworth, where the 
line &om Northampton joins the main Hne of the 
defendants' railway. The luggage from Northampton 
was taken out at Blisworth, in order to be put into the 
train for London. On the arrival of the train at 
London the box could not be found, and had never 
since been heard of. The plaintiff's luggage including 
the box was under the weight allowed by the company. 
Upon an action being brought a verdict was taken for 
the plaintiff, subject to a special case. In the case of 
The Great Northern Railway Co* v. Shepherd (8 Ex. 
30; 21 L. J., Ex. 286), the same point was decided. 
In that case, the plaintiff in the court below was 
jomrneying by an excursion train and had with him 
goods which were not personal luggage but mer- 
chandize. 

As to what constitutes personal luggage, no very 
certain definition has as yet been given. In the above 
cited case of The Great Northern Railway Co. v. 
Shepherdy Parke, B., remarked, *^ that the term ^ lug- 
gage,' according to the true modem doctrine on the 
subject, comprises clothing and such articles as a 
traveller usually carries with him for his personal con- 
venience ; perhaps even a small present, or a book for 
the journey might be included in the term, but certainly 
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not mercliandize^ or materials bought for the purpose of 
heing manufactured and sold at a profit." And in Hud- 
ston V. The Midland Railway Co. (L. R., 4 Q. B. 366 ; 
38 L. J., Q. B. 213), Lush, J., said : " It is extremely 
difficult to frame a definition of what is ^ personal lug-r 
gage,' which, embraces everything which can come 
within the meaning of the words, or which is not ex- 
cluded by them. I cannot say that I am satisfied with 
any of the definitions which are given in the books 
which have been referred to. Those definitions were 
quite good enough for the occasions upon which they 
were given, but none of them seem to me to be perfect. 
It would be very difficult, perhaps impossible, to frame 
a definition which would be suitable in any possible 
exigency, but I think that the interpretation put upon 
the rule by the company is not wide enough, for they 
contend that ^ personal luggage' applies only to luggage 
which is carried by the passenger for his own use, and 
is personal to himself. But I do certainly think, that 
anyone using the words ^ personal luggage' would mean 
more than is included by this description. It is also to 
be observed that the statute uses the words * ordinary 
luggage,' meaning a class of articles which are ordi- 
narily carried by passengers as luggage; so that we may 
construe the rule by the aid of this description, for the 
company would take it into account when they were 
considering what was the description of goods, for the 
carriage of which the passenger had paid when he had 
taken his ticket, and they would have regard to the 
usual habits of passengers. Now the article in question. 
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although called a child's toy, cannot to my mind come 
within this description. It cannot be considered as a 
mere toy, whiph suggests something which may be 
carried in the hand different iGrom a sort of rocking- 
horse weighing 78 lbs. and 44 inches in length." 

The personal luggage must be that of the actual 
traveller, and not of a person not really engaged upon 
the journey. In Becker v. The Great Eastern Railway 
Co. (L. E., 5 Q. B. 241 ; 39 L. J., Q. B. 122), it ap- 
peared that the plaintiff and a party of Mends arranged 
to go from ,London to Newmarket, for the purpose of 
attending the races there, and they took a man-servant 
of one of the party to attend on them in common during 
their stay at Newmarket. On the last day of the races 
the servant being about to return by an early train on 
the defendants' line, and the plaintiff being desirous of 
returning later in the day, he entrusted his portmanteau 
and its contents with the servant, with directions to take 
it up to London with him. The plaintiff gave the 
servant a sovereign for his attention during his stay at 
Newmarket. The servant accordingly proceeded to the 
defendants' station at Newmarket, and obtained from 
the defendants and duly paid them for a ticket from 
Newmarket to London. The servant delivered over 
the portmanteau with its contents and his own luggage, 
as well as that of the other gentlemen to the servants of 
the defendant, at the Newmarket station, as his ordinary 
luggage, and the same was received by the defendants as 
ordinary luggage, for the purpose of being carried by the 
defendants as carriers, with the servant on his journey. 
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The servant was carried hj the defendants to London^ 
but the portmanteau and its contents were lost during 
the journey bj default of the defendants. The plaintiff 
himself proceeded from Newmarket to London by a 
later train by the defendants' railway on the same day^ 
and he also duly obtained and paid the defendants for 
his ticket for such journey, and took no luggage with 
him. By the special act of the defendants, every pas- 
senger travelling upon their raUway s may take with him 
his ordinary luggage not exceeding 120 lbs. in weight 
for a first-class passenger, 100 lbs. in weight for a 
second-class passenger, and 60 lbs. in weight for a third- 
class passenger, without any charge being made for its 
carriage. The luggage taken with the servant was de- 
livered to the company as not exceeding the weight he 
was allowed to take, and was not weighed. Upon these 
facts coming before the court, upon a special case, it was 
held, that the company were not liable. In his judg- 
ment, Mellor, J., said: " We are satisfied that this ac- 
tion cannot be maintained. There can be no doubt but 
that the portmanteau was received by the company as 
the luggage of the servant, and that he was regarded by 
them as an ordinary passenger. It is unnecessary to 
say that the case where a man says ^ this is not my 
luggage but my master's,' may give rise to different 
considerations. But here there is nothing of the kind ; 
the person with whom they legally contracted was the 
servant, and the only duty which is imposed upon them 
is founded on their contract with them." So, too. 
Lush, J., observed: ^^ The company are in this position : 
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they are bound by Ijeiw to receive a certain quantity of 
the luggage of each passenger by their railway. But 
if they had known that the luggage was not the lug- 
gage of the servant, they would have known that they 
were not bound to receive it, and they would probably 
have refiised it. There is no evidence of any duty on 
the part of the company except that which is founded 
upon their contract, and the only person with whom 
they contracted was the servant." 

As common carriers are bound to carry, so are they 
bound to deliver goods within a reasonable time, having 
regard to all the circumstances of the case. ^^ The 
duty to deliver within a reasonable time is a term 
grafted by legal implication upon a promise or duty to 
deliver generally." Per Tindal, C. J., in Raphael v. 
Fickfordy 5 Man. & Gr. 558. This duty was well 
explained by the learned judges in Taylors. The Great 
Northern Railway Co.y L. R., 1 C. P. 385 ; The Great 
Northern Railway Co. v. Taylor^ 35 L. J., C. P. 210, 
S. C In his judgment, Erie, C. J., said: " The action 
was brought against the Great Northern Bailway Com- 
pany for not delivering goods within a reasonable time, 
and the train which conveyed the goods was delayed 
between Hitchin and London, by reason of a break- 
down of a train of the Midland Railway Company 
which had running powers, concurrently with the Great 
Korthem Company, over the part of the line between 
Hitchin and London. The judge has foimd rightly, as 
I think, that the contract was to deliver goods sent from 
the north in London within a reasonable time* I think 

k6 
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that the duty which the law imposes upon a common 
carrier to deKver the goods safely has nothing to do 
with the time for deKvery; the time at which he is to 
deliver is part of the contract. I think that a carrier^ 
using all reasonable diligence to get goods to their desti- 
nation^ would fulfil his duty to deliver them within a 
reasonable time." Byles, J., also, observed: "The first 
duty of a common carrier is safely and securely to 
carry; and the next, to deliver; and it is impossible to 
deny that this must be within a reasonable time, other- 
wise he might take twelve months about it. . . . 
A carrier is not bound to deliver within the usual time, 
but within a reasonable time, looking at all the circum- 
stances of the case. I was much struck by the illustra- 
tion put by Mr. Cave. In approaching a crossing, 
suppose the servants of the company, in charge of a 
train, see a waggon and four horses in the act of crossing 
the railway. If they wait to allow them to get out of 
the way, they will be behind their ordinary time. Are 
they to break the first duty of a carrier, namely, to carry 
safely, and render themselves liable for a collision? 
Their duty clearly is to be behind their ordinary time." 
Montague Smith, J,, said: "No doubt a common 
carrier is an insurer, to the extent that the goods shall 
be delivered safely and securely, butthere is no authority 
for holding that he insures their arrival at any particular 
time, or according to any usual course of delivery. He 
is bound to deliver them within a reasonable time, and 
the usual course of delivery would in most cases be 
primA facie evidence of what is a reasonable time; but 
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it must depend on all the circumstances of the particular 
transaction^ as to what is a reasonable time. His duty 
is to convey the goods vsithin a reasonable time without 
unnecessary delay; but it may be necessary, in order 
safely to deliver, to make or delay, or even to deviate, 
and if the delay or deviation are necessary for that pur- 
pose, then delay or deviation may be incurred, and the 
delivery of the goods may be retarded without any re- 
sponsibility being cast on the carrier to make good the 
loss occasioned by the delay." See also Raphctel v. 
Pichfordy 5 Man. & Gr. 551. 

In this particular the carrier is bound to carry by the 
route which he holds forth, and which he professes to 
be his route; and when he carries goods by that route, 
he is bound to deKver within a reasonable time, having 
of course reference to the route by which he is carry- 
ing. " I think," said Blackburn, J., in Hales v. The 
London and North Western Railway Co. (4 Best & S. 
66 ; 32 L. J., Q. B. 292), " it is no breach on the 
part of the carrier if he does not carry by a shorter 
route, if that shorter route is not the route which he 
professes to foUow. If the customer wishes to go by 
some other route he should ask; and then he can 
choose whether he will send by the carrier, or make a 
special bargain. But when he sends by the usual route 
the carrier must use reasonable diligence; and whether 
he has done so or not \k a question for the jury." See 
Briddon v. The Great Northern Railway Co., 28 L. J., 
Ex. 51. 

If the consignee of goods is not ready to receive 
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them at the place of delivery^ the carrier must keep 
them a reasonable time^ if he has a convenient place of 
deposit, and if he has no place of deposit, he must deal 
with them as any reasonably prudent person might be 
expected to deal with his own property. In Hudson t. 
Baxendale (2 Hur. & N. 575; 27 L. J., Ex. 93), 
Bramwell, B., explains the duty of a carrier, when a 
consignee declines to receive a consignment. He says: 
'^ With respect to the main question, it appears to me 
that Mr. Holl puts it on right ground. He says, when 
a parcel is tendered for delivery and refiised, it is the 
duty of the carrier to conduct himself reasonably with 
respect to it. I am inclined to think that is the right 
ground on which to put it. I do not say that any duty 
is imposed on the carrier. I am by no means clear 
that he would not be warranted in leaving it in a con- 
venient place for the consignee to take. I doubt very 
much whether the consignee has a right to impose the 
burthen on him of taking care of goods, because the 
consignee or consignor has not done his duty by them. 
But assuming that he retains possession of them, and 
it is to be taken that he does so to secure his lien, he is 
bound to conduct himself reasonably with respect to 
them. It is said, that reasonable conduct inevitably 
includes this, — ^that the consignor should be told the 
consignee reftisss to accept them. I wholly deny that 
that is so ; but I do not say that there might not be 
cases where it would be collected from the mode in 
which the parties have dealt before, that one man may 
take upon himself such a duty ; but to lay down any 
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general abstract proposition that a carrier, when the 
consignee has refused to receive, is bound to give notice 
to the consignee, seems utterly unfounded." 

In the subsequent case of Crouch v. The Great 
Western Railway Co. (3 Hur. & N. 183; 27 L. J., 
Ex. 345), the Court of Exchequer Chamber more fully 
explained the law upon the subject. In that case the 
plaintiff sent a parcel by the defendants from Padding- 
ton to Plymouth. The consignee (the plaintiff's agent) 
refiised to pay the charge for carriage, and the parcel 
was not delivered. The next day the consignee ap- 
plied for the parcel, and offered to pay the charge 
under protest ; but the parcel had that morning been 
sent back to Paddington, where it remained until the 
commencement of the action, the plaintiff making no 
application to have it returned to him, nor did the de- 
fendants offer it to him. To an action for not carrying 
and delivering the parcel at Plymouth, with a count in 
trover, the defendants pleaded to the first count, that the 
plaintiff refused to pay the reasonable charge for car- 
riage, and that, therefore, they refused to deliver; to 
the second count they pleaded not guilty. The plaintiff 
replied to the plea to the first count, that within a rea- 
sonable time after the offer to deliver the parcel the 
plaintiff at Plymouth was ready and willing to receive 
it, and offered to pay for the carriage, but the defend- 
ants refiised to deliver it at Plymouth. The jury found 
that the tender of the price, and the demand of the 
parcel, was made within a reasonable time after the offer 
to deliver it by the defendants ; and that the parcel was 
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sent back to London before a reasonable time had 
elapsed, and that the parcel ought not to have been sent 
back to London. In his judgment, Crompton, J., said: 
*' It was, I think, an unjustifiable act on the part of the 
defendants (as we must now take it, after the finding of 
the jury), in an unreasonable time to send the goods to 
London, which must be taken after the finding of the 
jury to have been an unreasonable place. It may be too 
much to say that a carrier cannot in any possible case 
send a parcel back ; but certainly it is very much too 
strong to say that in eveiy case a carrier can send the 
parcel back to the consignor on a reftisal to pay for the 
carriage. I think the jury were weU warranted (and I 
should have myself come to the same conclusion) in 
finding that it was a wrongful act under the circum- 
stances for the defendants to send the goods back to the 
place and at the time they did." So, too, Willes, J., said : 
*^ When the parcel was refiised at the end of the line 
they were entitled to retain it in respect of their lien ; 
but they might if they had chosen have delivered the 
parcel trusting to their action for the recovery of the 
proper sum for carriage. They did not think proper to 
do so, but retained it, and retaining it, it appears to me 
they were not entitled to dispose of it as they thought 
proper themselves. They could not have sent it to any 
foreign port ; they could not have sent it to any part of 
the kingdom, where it would be expensive and trouble- 
some for the plaintiff to go and receive it. I think that 
these are plain propositions. If so, there must be in 
effect some duty imposed upon them by law, and that 
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duty is to take reasonable care of a parcel, and to deal 
with it in respect of time and place in a reasonable 
manner. I entirely agree witb what was laid down 
by the Comii of Exchequer in the case of Hudson v. 
BcLxendale. That appears to me to have been the true 
view of the case, and, generally speaking, dealing with 
a parcel under such circumstances in a reasonable man- 
ner, and keeping it in a reasonable place, would impose 
upon the carrier the duty of keeping it for a reasonable 
time, if he had the means of doing it at the place at 
which it was originally delivered to be carried to." 

If the carrier has ftdfiUed his duty by delivering the 
goods to the consignee his liability as such carrier is at 
an end, although from the goods remaining still in his 
possession he may take upon himself a liability in 
another character ; and it not imfrequently occurs that 
where the consignee is not prepared at once to receive 
the consignment, it remains still upon the premises 
and in the care of the carrier, until arrangements have 
been made for its removal. In such cases the character 
of common carrier wiQ be changed into that of ware- 
houseman, and so a very different measure of liability 
wiQ be imposed upon him. In Garside v. The Pro- 
prietors of the Trent and Mersey Navigation (4 Term 
Bep. 581), the plaintiff, wantiag to send goods &om A. to 
C, hired the defendants as conmion carriers to carry 
them to an intermediate stage B., and the defendants 
also agreed to warehouse the goods without charge at 
B. until they could be delivered on to the C. carrier. 
At B., the goods were accidentally burned while they 
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were so warehoused, and before there was any oppor- 
tunity of delivering them to the C. carrier ; and it was 
held, that the liability of the defendants as carriers and 
insurers had ended on the arrival of the goods at B., 
and that their liability as warehousemen was a totally 
distinct liability ; and moreover, as the warehousing was 
gratuitous and for the convenience of the plaintiffs, they 
were not liable in the absence of negligence. See also 
Cairns v. Bobbins^ 8 Mee. & Wei. 263 ; Randleson v. 
Murray^ 8 Ad. & Ell. 109. Thus also, where goods 
entrusted to a railway company having been tendered 
by them for delivery at the address of the consignees 
were refused acceptance, and the company thereupon 
took them back to their own premises, and they then 
(in accordance with their practice under such circum- 
stances) sent an advice note to the consignee's address 
by post, stating that the goods remained at the risk of 
the consignees and would be delivered to the person 
producing the note, and they subsequently delivered 
the goods to a person who had formerly been in the 
service of the consignees, and who having obtained the 
advice note fiaudulently produced it at the company's 
premises; it was held, that upon the goods being 
returned on the company's hands their duty as carriers 
was at an end, and they became involuntary bailees ; 
and that in an action brought against them by the con- 
signors for misdelivery and conversion, it was a question 
of fact whether they had acted under the circumstances 
with due and reasonable care and diligence. Heugh 
and another v. The London and North Western Rail- 
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way Co.y L. R., 5 Ex. 51 ; 39 L. J., Ex. 48. In his 
judgment, Kelly, C. B., said : ^^ It is true that, as a 
matter of law, a delivery to the wrong person by a 
carrier while he is still clothed with the character of 
carrier has been held to amount to a conversion. But 
in this case the character had ceased when the delivery 
complained of took place ; and whatever may have been 
the character which had then devolved upon the defend- 
ants, it certainly was not the character of carriers." 
See the case of Van Toll v. The South Eastern Rail- 
way Co. (12 Com. B., N. S. 75 ; 31 L. J., C. P. 241), 
where it was held, that a railway company in receiving 
articles for safe custody in their cloak room do not do so 
in the character of common carriers ; also Shepherd v. 
The Bristol and Exeter Railway Co.y L. R., 37 Ex. 
189; 3 L. J., Ex. 113. 

Although, however, the transit of the goods may be 
at an end, the retention of the goods may still be in the 
character of common carriers. Thus, in the case of Hyde 
V. The Trent and Mersey Navigation Co, (5 Term 
B.ep. 389), the defendants as common carriers imder- 
took to carry the plaintiff's goods from A. to C, and 
the plaintiff knew that in the transit the goods would 
necessarily pass through B., and be warehoused there ; 
and that beyond B. the defendants were merely acting 
as agents for third persons to whom they were account- 
able for the profits of the carriage beyond B. The 
goods on their safe arrival at B. were put by the 
defendants in the warehouse of one of such third parties 
and they became accidentally burnt. Upon these facts 
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the defendants were held to be liable^ on the ground that 
as there had been originally one payment for the whole 
distance^ there was one indivisible contract and con- 
tinuing liability on the part of the defendants to deliver 
safely at C. 

When the delivery to the consignee is beyond the 
limits of the carrier's transit^ his liability may either 
terminate with a delivery over to a carrier authorized to 
forward on, or it may be prolonged up to the moment 
when the goods are delivered to the consignee. But, in 
the absence of an agreement to the contrary, if a carrier 
receive goods which are addressed to a place beyond 
the terminus of his transit he will be liable beyond such 
terminus, and up to the time when they ought to be 
delivered at the ulterior and ultimate point. See 
Mus champ v. The Lancaster and Preston Junction 
Railway Co.y 8 Mee. & W. 421 ; Scothorn v. The 
South Staffordshire Railway Co., 8 Ex. 341 ; 22 
L. J., Ex. 120 ; Crouch v. The Great Western Rail- 
way Co., 23 L. J., C. P. 73 ; Wilby v. The West 
Cornwall Railway Co., 2 Hur. & N. 703 ; 27 L. J., 
Ex. 181. 

It has been already seen, that by sect. 7 of the Rail- 
way and Canal Traffic Act, 1854 (17 & 18 Vict. c. 31), 
it is provided, that nothing therein contained shall be 
construed to prevent any railway or canal company 
from making such conditions with reject to the re- 
ceiving, forwarding and delivering of any animals, goods 
or things as shall be adjudged by the court or judge, 
before whom any question relating thereto shall be tried. 
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to be just and reasonable. Upon this provision many 
cases have been decided, but as from its very nature, 
acting as it necessarily does upon varieties of facts very 
dissimilar in their natures, no very obvious principle can 
be deduced, and as very great division and diversity of 
opinion have existed amongst the judges, it wiU be 
sufficient here merely to direct attention to the names 
of the cases and the reports in which they are to be 
foimd, with this observation, that in Peek v. The North 
Staffordshire Railway Co. (10 Ho. of L. Cas. 473 ; 32 
L. J., Q. B. 241), decided upon appeal in the year 1863, 
Mr. Justice Blackburn, in delivering his opinion to the 
House of Lords, very carefiilly refers to and explains 
all the then decided cases upon the subject. See Wise 
V. The Great Western Railway Co., 1 Hur. & N. 63 ; 
25 L. J., Ex. 258 ; Simons v. The Great Western 
Railway Co., 18 Com. B. 805 ; 26 L. J., C. P. 25 ; 
Pardington v. The South Wales Railway Co., 1 Hur. 
& N. 392; 26 L. J., Ex. 105; M'Manus v. The 
Lancashire and Yorkshire Railway Co., 4 Hur. & N. 
327 ; 28 L. J., Ex. 353 ; Real v. The South Devon 
Railway Co., 5 Hur. & N. 875 ; 29 L. J., Ex. 441 ; 
Peek V. The North Staffordshire Railway Co., 10 Ho. 
of L. Cas. 473 ; 32 L. J., Q. B. 241 ; Allday v. The 
Great Western Railway Co., 5 Best & S. 903 ; 34 L. J., 
Q. B. 5 ; Lord v. The Midland Railway Co., L. B,., 
2 C. P. 339; 36 L. J., C. P. 170; Rooth v. The North 
Eastern Railway Co., L. R., 2 Ex. 173 ; 36 L. J., 
Ex. 83. 

The 7th section of the Railway and Canal Traffic 
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Act^ 1854^ provides for a limitation as to damages for 
the loss or mjury to certain animals; namely, for any 
horse, not more than 50/. ; for any neat cattle, per head, 
not more than 15/.; for any sheep or pigs, per head, not 
more than 2/. ; unless the person sending or deliyering 
the same to the company shall at the time of the delivery 
have declared them to be of higher value. ( See ante^ 
p. 184.) 

In the earlier portions of this treatise will be found 
most of the cases decided with reference to the liability 
of carriers for negligence to passengers. 



Sect. 4. — Innkeepers, negligence by. 

By the common law of England a common innkeeper 
is responsible for the loss of the goods or money of a 
traveller who is his guest, whenever that loss is not 
occasioned by the default of the traveller himself, the 
act of God, or the Queen's enemies. As this liability 
has its foundation entirely in the fact that the house is 
a common inn, it wiU be well at the outset to ascertain 
what are the incidents which are necessary to constitute 
a house, one of that designation. 

Every person who makes it his business to entertain 
travellers and passengers and provide lodging and 
necessaries for them and their horses and attendants is 
a common innkeeper. Parker v. Flint, 12 Mod. 255. 
In Thompson v. Lacy (3 Bar. & Aid. 283), Best, J., 
said : **An inn is a house, the owner of which holds out 
that he will receive all travellers and sojourners who are 
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willing to pay a price adequate to the sort of accommo- 
dation provided^ and who come in a condition in which 
they are fit to be received. ... In this case the 
defendant does not charge as a mere lodging-house 
keeper, by the week or month, but for the number of 
nights. A lodging-house keeper, on the other hand, 
makes a contract with every man that comes ; whereas 
an innkeeper is bound, without making any special 
contract, to provide lodging and entertainment at a 
reasonable price." In the above case it was held, that 
a house of public entertainment in London, where beds, 
provisions, &c. are furnished for all persons paying for 
the same, but which was merely called a tavern and 
coffee-house and was not frequented by stage-coaches 
and waggons from the country, and which had no stables 
belonging to it, was to be considered an inn, and the 
owner subject to the liabilities of innkeepers. If, how- 
ever, a person merely opens a house for the sale of pro- 
visions and refreshments and does not profess to furnish 
beds and lodging for the night, he is not a common 
innkeeper. Doe v. Laming, 4 Camp. 77. So, if he 
only profess to let private lodgings and does not offer 
his house to the public at large as a place of reception 
and entertainment for all comers who are able and 
willing to pay for the accommodation, he will not come 
within the description of a common innkeeper. 

If, however, an individual frilfils the character of an 
innkeeper, the legal duty is cast upon him of protecting 
the goods of his guests. 

But this duty is subject to some limitations. Thus, 
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the innkeeper is not bound to provide greater accom- 
modation than his premises naturallj afford : for if he 
has only a stable he is not compellable to receive a 
carriage, and if he professes to receive only the ordinary 
luggage of a traveller, he is under no obligation to take 
in articles of unusual or inconvenient bulk, nor such as 
do not ordinarily accompany the person of a guest, such 
as a piano. Broadwood v. Granara, 10 Ex. 423 ; 
24 L. J., Ex. 1. So, if the inn be full, and upon the 
innkeeper declining to receive a traveller on that ac- 
coimt, the latter should agree to make shift amongst 
• the other guests and should be robbed, the innkeeper 
would not be liable. Whitens case. Dyer, 158 b. Also, 
if the guest takes upon himself the exclusive charge of 
the goods which he brings into the inn. Farnworth v. 
Packwoody 1 Stark. 249. In that case Lord Ellen- 
borough said : " I agree in what is stated in Calye^s 
case (8 Coke, 32 ; Smith's Leading Cases), that the 
mere delivery of the key of a room wiU not dispense with 
the care and attention due from the landlord, and that 
he cannot exonerate himself by merely handing a key 
over to his guest ; but if the guest take the key, it is a 
very proper question for the jury, whether he takes it 
animo custodiendi and for the purpose of exempting the 
landlord from his liability, or whether he takes it merely 
because the landlord forced it upon him, or for the sake 
of securing greater privacy in order to prevent persons 
from intruding themselves into his room." Neither 
will the innkeeper be liable if the loss has been occa- 
sioned by the gross negligence of the guest ; as, where 
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the latter left a box contaming money in the com- 
mercial room, after having opened and exposed its 
contents to the bystanders^ and it was afterwards stolen 
{Armistead y. Wilder 17 Q. B. 261); and where, also, 
the guest, having taken a private room for the purpose 
of exhibiting goods for sale, and received customers and 
invited the admission of strangers, upon whose ingress 
and egress the latter had no check, and having left the 
door unlocked his goods were stolen, the innkeeper was 
held not to be responsible. Burgess v. Clements, 4 
Mau. & Sel. 306. In cases of negligence by the guest, 
the question for the jmy is, whether the loss would or 
would not have happened if the guest had used the 
ordinary care that may reasonably be expected from a 
prudent man? Cashill v. Wright, 6 Ell. & Bla. 891. 

Although an innkeeper is not an insurer of the goods 
of his guest, he is, nevertheless, liable in every case of 
loss or damage not occasioned by the guest's negligence. 
In Morgan v. Ravey and another (6 Hur. & N. 265 ; 
30 L. J., Ex. 131), it appeared that the plaintiff was, 
on the 14th of December, 1859, a guest at the Great 
Northern Hotel, London, and was shown a bedroom, 
in which was hung up a notice, which he admitted that 
he had seen but denied he had read, in these words, — 
*^ Several robberies having taken place during the night 
in the principal hotels in London, the proprietor re- 
quests visitors to use the night-bolt; and money, 
jewellery, or articles of value, are requested to be left at 
the bar, otherwise he will not hold himself responsible 
for any loss." The plaintiff had with him a gold watch 
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and chain, silver snuff-box, a ring, a pencil-case and 
some gold and silver money. He did not leave any of 
these articles at the bar, according to the notice, but 
kept them in his bedroom. The door of his bedroom 
had lock and bolt; he locked the door but did not 
draw the bolt, giving as a reason that he did not under- 
stand the way it worked. Early in the morning the 
valuables were found missing, though the key was still 
in the lock inside. Upon a verdict being returned for 
the plaintiff, a rule nisi was obtained, on the ground 
{inter alia) that the notice qualified the liability, and 
that the judge misdirected the jury in not telling them 
that if there was no negligence on the part of the inn- 
keeper he was not liable. Upon the argument of the 
rule it was discharged. In a considered judgment. 
Pollock, C. B., said : " The objection was, that it 
was assumed that the defendant was Hable if there 
was no negligence on the part of the plaintiff, and 
therefore the defendant would be liable, not only for 
negligence, but for want of due diligence, which, we 
think, is the law. It is true that the expression in the 
forms in tort is, that the right was ^ per defectum,^ that 
is, for the default of the innkeeper ; but, we think the 
cases show there is default in the innkeeper whenever 
there is a loss not arising from the plaintiff's neghgence, 
the act of God, or the Queen's enemies. The only case 
which points the other way is that of Dawson v. Cham- 
ney (5 Q, B. 164), and, according to the report of that 
case in 7 Jurist, 1037, there was no evidence of the 
manner in which the horse received the injury for which 
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the action was brought ; and this may be the explana- 
tion of that case, for though the damage happening to 
the horse from what occurred in the stable might be 
evidence of defistult or neglect, still it was not shown how 
the damage arose, and it was not even shown that it 
arose from what occurred in the stable. It might have 
arisen from something that had occurred long prior to 
the horse being put into the custody of the innkeeper. 
That would distinguish this case and reconcile all the 
cases with the general current of authority." In the 
case referred to oi Dawson v. Chamnet/y in the foregoing 
judgment, it had been held, that an innkeeper was not 
responsible for injuries which the horses of guests inflict 
upon each other in the stables of an inn, provided he has 
taken all due care to prevent the introduction into the 
stables of vicious and kicking horses. 

The innkeeper remains liable for the safety of his 
guest's property, although at the time of the loss the 
guest may have left the inn, if for a temporary absence 
only, although Extending over several days. Baker v. 
Day, 2 Hur. & C. 14 ; 32 L. J., Ex. 171. As regards 
the subject of the general liability of innkeepers, see 
Calye^s case, 8 Kep. 32 ; 1 Smith's Leading Cases. 

The very extensive liabiUty of innkeepers has been 
somewhat limited by the 26 & 27 Vict. c. 41 (" An Act 
to amend the Law relating to the Liability of Inn- 
keepers, and to prevent certain Frauds upon them"), 
which enacts as follows: — 

1. ^^ No innkeeper shall, after the passing of this act, 
*^ be liable to make good to any guest of such innkeeper 

8, L 
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any loss of or injury to goods or property brought to 
his inn, not being a horse or other Ure animal, or any 
gear appertaining thereto, or any carriage to a greater 
amount than the sum of thirty pounds^ except in the 
following cases (that is to say) : — 
(1.) ** Where such goods or property shall have been 
stolen^ lost or injured, through the wilful 
act, default or neglect of such innkeeper, or 
any servaut in his employ : 
(2.) " Where such goods or property shall have been 
deposited expressly for safe custody with 
such innkeeper: 
Provided always, that, in the case of such deposit, 
" it shall be lawfiil for such innkeeper if he think fit to 
require as a condition of his liability that such goods 
^* or property shall be deposited in a box or other re- 
*^ ceptacle, fiistened and sealed by the person depositing 
'* the same. 

2. ** If any innkeeper shall refiise to receive for safe 
custody, as before mentioned, any goods or property 
of his guest, or if any such guest shall, through any 
default of such innkeeper, be unable to deposit such 
goods or property as aforesaid, such innkeeper shall 

" not be entitled to the benefit of this act id respect of 
such goods or property. 

3. " Every innkeeper shall cause at least one copy of 
the first section of this act printed in plain type, to be 
exhibited in a conspicuous part of the hall or entrance 

" to his inn, and he shall be entitled to the benefit of 
this act, in respect of such goods or property only, as 
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^^ shall be brought to his inn, while such copj shall be 
^^ so exhibited. 

4. *' The ii^ords and expressions hereinafter ooxttained 
- which in then: ordinary signification have a more con- 
^^ fined or a different meaning shall in this act, except 
** where the nature of the provision or the context of 
" the net diaJl exclude such construction, be interpreted 

as follows ; that is to say, the word ^ inn' shall mean 

any hotel, inn, tavern, public house or other place of 
" refireshment, the keeper of which is now by law re- 
** sponsible for the goods and property of his guests ; 
^^ and the word ^ innkeeper' shall mean the keeper of 
" any such place." 

In the construction of the first sub-section of the first 
section of this act, it was held by Byles, J., in Squire 
V. Wheeler (16 Law Times Rep. 93), that the word 
** wilfiil" must be read with the word *^ act" only, and 
not also with the words ** default or neglect." 



Sect. 5. — Medical and professional meUy negli- 
gence by. 

To render a medical man liable for negligence or 
want of due care or skill, it is not enough that there 
has been a less degree of skill than some other medical 
men might have shown, or a less degree of care than 
he himself might have bestowed. There must be a 
want of competent and ordinary care and skill, and to 
such a degree as to have led to a bad result. Rich v. 
Pierpointy 3 Fost. & Fin. 35. In Hancke v. Hooper 

l2 
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(7 Car. & p. 84), Tindal, C. J., said: "A surgeon does 
not become an actual insurer ; he is only bound to display 
sufficient skill and knowledge of his profession. If 
from s6me accident or some variation in the frame of a 
particular individual an injury happens, it is not a &ult 
in the medical man. . . . The plaintiff must show 
that the injury was attributable to want of skill, you are 
not to infer it." So, in Lanphier v. Phipos (8 Car. & P. 
479), the same learned judge said, in his summing up 
to the jury in an action against a surgeon for negKgence : 
" What you will have to say is this, whether you are 
satisfied that the injury sustained is attributable to the 
want of a reasonable and proper degree of care and skill 
in the defendant's treatment. Every person who enters 
into a learned profession undertakes to bring to the 
exercise of it a reasonable degree of care and skill. He 
does not undertake, if he is an attorney, that at all 
events you shall gain your cause ; nor does a surgeon 
undertake that he will perform a cure; nor does he 
undertake to use the highest possible degree of skill. 
There may be persons who have higher education and 
greater advantages than he has, but he imdertakes to 
bring a &ir, reasonable and competent degree of skill, 
and you will say whether in this case the injury was 
occasioned by the want of such skill in the defendant. 
The question is, whether this injury must be referred 
to the want of a proper degree of akill and care in the 
defendant or not." 

The general duty of all persons who compound and 
sell articles of a dangerous or mischievous description 
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is well pointed out in the case of George et ux, v. 
Skivingtouy 39 L. J., Ex. 8. In that case the decla- 
ration alleged that the defendant was a chemist^ and 
sold to the husband of the female plaintiff, to be used 
by the wife, a compound, the ingredients of which were 
known only to himself, and which he professed was fit 
for washing the hair, and could be used without personal 
injury ; but that the defendant had acted so unskilfully, 
negligently and improperly in and about making the 
compound, that it was not fit to be used for the said 
purpose, and through his negligence, &c. the wife's hair 
was destroyed. Upon a demurrer to this declaration, 
it was held, that the wife had a good cause of action. 
In giving his judgment, Kelly, C. B., said : " I am of 
opinion the plaintiff is entitled to the judgment of the 
court. The &cts appearing upon the declaration are, 
that the male plaintiff purchased an article which is 
called ^hair-wash' firom the defendant, which the defend- 
ant professed to have made and compounded of ingre- 
dients known only to himself, and which he represented 
was fit for washing the hair and could be used without 
personal injury ; and that in consequence of his negli- 
gence in compounding the wash the female plaintiff 
(for whose use it was intended) was injured by it. Now 
the first question is, can the action be maintained? 
And it has been contended that there was no warranty 
on the sale of this wash either expressed or implied. 
It is quite unnecessary to enter into that, because here 
the contract for sale and purchase, of which the warranty 
would form part, is alleged only by way of inducement. 
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the &cts b^g, that there was a contract entered into 
by the plaintiff, the husband, for the purchase of this 
wash, and that it was known to the defendant, who was 
the maker and compounder of the wash, that it was 
purchased for the purpose of being used bj the wife. 
No question of warranty arises ; but the quesdon is, 
whether, if a chemist or perfinner or oH.er Lpounder 
of an artide of this description sells it for the purpose 
of being used by a particular person named and known 
to the seller at the time, a duty is not imposed upon the 
seDer to use ordiaary caxe and ordinary sldU in com- 
pounding the article in question ? Here the charge is, 
that the defendant so n^ligently and unakilfiilly com- 
pounded the article that by reason of the mere unskQ- 
fiJnesB, negligence, wrongfid and improper conduct of 
the defendant, the article turned out unfit for the pur- 
pose, and effected a personal injury to the female plain- 
tiff. I take it that every one who compounds an article 
for sale bas a duty imposed upon himto use o^nar, 
and reasonable care and skUI in compounding the article, 
so as to prevent personal injury to the person who has to 
use it. The only question, however, in this case upon 
which any doubt or difficulty can be raised is, whether 
that duty is thus imposed by law upon the seller or 
compounder of an article of this description, not merely 
with respect to the purchaser with whom he enters into 
the contract of sale, but with respect to any other per- 
son or persons for whose use alone the article is pur- 
chased, and for whose use, therefore, he knows it is 
destined. Here the case of Levi v. Langridge (4 Mee. 
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& Wei. 337 ; 7 L. J., Ex. 387), is of importance, as it 
is applicable to the present case. There a gun was 
sold^ not to the plaintiff in the action but to another 
person, but it was sold for the purpose of being used by 
the plaintiff in the case, and that was known to the 
defendant who sold it. There was no contract at all 
between the plaintiff and defendant in that case. The 
contract of sale and purchase there, as here, was alleged 
in the declaration only by way of inducement ; and it 
was held, in that case, that a duty arose not merely with 
regard to a purchaser, if the article had been merely 
used by him, but also with regard to a third person, by 
whom it is alleged by the purchaser and known to the 
seller at the time that the article was to be used, and 
the duty that arose was a duty to take care that the 
article might be used with safety by a person for whose 
use it was designed under and by virtue of the contract. 
Now here I am clearly of opinion that where an article 
of this description is purchased by A. for the use of B., 
and it is alleged and stated at the time of the purchase 
and sale to have been so purchased, and therefore 
becomes known to the defendant, who is the seller of 
the article, the duty arises on the part of the seller of 
the article that it shall be reasonably fit for the purpose 
to which it is destined, and that it may be used without 
dangler so far as the duty to compoimd with reasonable 
„aUn.rj Am»d cJe i, b,Li„po«d ^ Wm. 
Here, the gravamen of the charge is, that he did not 
use ordinary skill and care, but he made and com- 
pounded this article so unskilfidly, carelessly and negli- 
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gentlj^that by reason of such unskiMilness, carelessness 
and negligence the injury resulted to the female plaintiff. 
Under those circumstances^ first taking the proposition 
of law that the duty is imposed upon every one who com- 
pounds an article of this description to conduct himself 
with regard to the purchaser with reasonable care and 
skiU, the first principles of the law as weU as the autho- 
rity of Ltcvi V. Langridge (^ which I do not hold to be 
necessary for this purpose), show that the duty extends 
to the person to whom afterwards it is destined, and by 
whom the person who sells it knows it is to be used, 
and with respect to whom he has entered into the con- 
tract. Now, therefore, this duty having arisen and this 
duty having been violated, he, the seller, having failed 
to use reasonable care and skiU in the compounding of 
the article, is liable in an action at the suit of the person 
for whom he knows the article was purchased, and by 
whom he knew it was intended to be used." 



Sect. 6. — Principal and agents negligence of agent. 

The liability of a principal for the acts of his agent 
have been sufficiently considered in the previous pages, 
especially in Chapter IV, and it wiU be necessary here 
only to refer to the liabiiiiy of the agent to his principal 
for damages arising fi*om his acts of negligence. 

It is weU established that a gratuitous agent is liable 
only when he has been guilty of gross negligence^ 
though if the agent be one whose profession denotes the 
possession of skill as applicable to the particular matter 
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of agency, his omission to exercise that skill will be con- 
sidered as gross negligence. See Shields y. Blachburny 
1 H. Bl. 158 ; Doorman v. Jenkins^ 2 Ad. & Ell. 256. 
In the first of these cases Lord Loughborough said : 
" I agree with Sir William Jones, that when a bailee 
undertakes to perform a gratuitous act, ifrom which the 
bailor alone is to receive benefit, then the bailee is only 
liable for gross negligence. But, if a man gratuitously 
undertakes to do a thing to the best of his skill, when 
his situation or profession is such as to imply skilly an 
omission of that skill is imputable to him as gross negli- 
gence. If in this case a ship-broker, or a clerk in the 
custom-house, had imdertaken to enter the goods, a 
wrong entry would in Ihem be gross negligence, because 
their situation and employment necessarily imply a 
competent degree of knowledge in making such entries." 
See the note toCoggs v. Bernardy Smith's Lead. Cases, 
where the learned editors, in referring to the above 
dictum, say : " It perhaps may be more correct to call 
this a distinction, engrafted on the general doctrine, than 
an exception from it, since it does not render any un- 
paid agent liable for less than gross negligence; but 
renders that gross negligence in some agents which 
would not be so in others; see fVyldy. Pickford{S Mee. 
& Wei. 443), and JVilson v. Brett {II Mee. & Wei. 113), 
where it was laid down, that an unpaid agent is bound 
to use such skill as he is shown to possess, and is guilty 
of culpable negligence if he do not. And Bolfe, B., in 
that case, said, that there is no difference between negli- 
gence and gross negligence, that it is the same thing 

l6 



226 NEGLIGENCE BY PARTICULAR PERSONS. 

with the addition of a vituperatiYe epithet. Also^ in 
Austin y. The Manchester, Sfc. Railtoay Co. (10 C(»n. 
B. 454), it was said, the phrase gross negligence is more 
correctl J used in describing the eori of negligence for 
which a gratnitous bailee is responsible.'' 

As this snlgect is very fbllj considered in Chapter 
IV, the reader is referred to it for further information. 
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CHAPTER VI. 

COMPENSATION FOB DEATH BY ACCIDENT. 

Until the passing of Lord Campbell's Act, entitled 
^^ An Act for compensating the &milies of persons 
killed by accident" (9 & 10 Vict. c. 93), no right of 
action existed whereby any damages could be obtained, 
in a court of law, for the death of a party though 
brought about by the grossest negligence, the maxim of 
actio personalis moritur cum persona intervening to 
prevent any proceedings being maintained at the in- 
stance of any one, however great may have been the 
loss sustained. That statute, however, after reciting 
that no action at law is maintainable against a person 
who by his wrongfiil act, neglect or default, may have 
caused the death of another person, and that it is often- 
times right and expedient that the wrongdoer in such 
case should be answerable in damages for the injury so 
caused by him, enacts — 

1. " That whensoever the death of a person shall be 
caused by wrongful act, neglect or default, and the 
act, neglect or de&ult is such as would (if death had 
not ensued) have entitled the party injured to main- 
tain an action and recover damages in respect thereof, 
then and in every such case the person who would 
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" have been liable^ if death had not ensued, shall be 
^^ liable to an action for damages, notwithstanding the 
" death of the person injured, and although the death 
'^ shall have been caused under such circumstances as 
" amount in law to felony. 

2. " That every such action shall be for the benefit 
** of the wife, husband, parent, and child of the person 
'^ whose death shall have been so caused, and shaU be 
" brought by and in the name of the executor or ad- 
ministrator of the person deceased; and in every such 
action the jury may give such damages a^ they may 
think proportioned to the injury resulting from such 
death to the parties respectively, for whom and for 
whose benefit such action shall be brought ; and the 
amoimt so recovered after deducting the costs, not re- 

'^ covered from the defendant, shall be divided amongst 
'^ the before-mentioned parties in such shares as the jury 
" by their verdict shall find and direct. 

3. " Provided always, that not more than one action 
^^ shall lie for and in respect of Ihe same subjec1>-matter 
^* of complaint; and that every such action shall be 
" conunenced within twelve calendar months aft«r the 
" death of such deceased person. 

4. " That in every such action the plaintiff on the 
" record shall be required, together with the declaration, 
" to deliver to the defendant or his attorney a fiill par- 
^^ ticular of the person or persons for whom and on 

whose behalf such action shall be brought, and of the 
nature of the claim in respect of which damages shall 
be sought to be recovered. 
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5. " That the following words and expressions are 
" intended to have the meanings hereby assigned to 
" them respectively, so fiir as such meanings are not ex- 
cluded by the context, or by the nature of the subject- 
matter ; that is to say, words denoting the singular num- 
ber are to be understood to apply also to a plurality of 
persons or things; and words denoting the masculine 
gender are to be understood to apply also to persons 
** of the feminine gender; and the word * person' shall 
apply to bodies politic and corporate ; and the word 
^ parent' shall include father and mother, and grand- 
father and grandmother, and stepfather and step- 
" mother; and the word * child' shall include son and 
'^ daughter, and grandson and granddaughter, and step- 
" son and stepdaughter." 

An action upon the statute can only be maintained in 
cases where the deceased himself could, if alive, have 
maintained the action ; therefore, if, in an action where 
death is alleged to have been caused by the negligence 
of the defendant or his servants, it be shown that the 
defendant, by his own negligence or carelessness, con- 
tributed to the accident, the defendant will not be liable. 
Thorouffhffood v. Bryan, 8 Com. B. 115; 18 L. J., 
C. P. 336; JDynen v. Leachy 26 L. J., Ex. 221; 
fFaite v. The North Eastern Railway Co., Ell. Bla. & 
Ell. 728; 28 L. J., Q. B. 258; Witherby v. The 
Regenfs Canal Co., 12 Com. B., N. S. 2. 

The principle upon which damages are to be assessed 
is that of a pecuniary loss. No compensation can be 
given for wounded feelings^ or the loss of comfort and 
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companionship of a relatiTe. Blake y. Hie Midland 
Railway Co., 18 Q. B. 93 ; 21 L. J., Q. B. 233. If, 
therefore, no such loss can be established no action can 
be mentioned, Duckworth v. Johnson^ 29 L. J., Ex. 
25 ; 4 Hur. & N. 653. And if a pecuniary loss be 
established, it is immaterial that the benefit was derived 
firom the gratuitous liberality of the deceased. Thus, in 
Dalton V. The South Eastern Railway Co. (4 Com. B., 
N. S. 296 ; 27 L. J., C. P. 227), it appeared that the de- 
ceased was about twenty-seyen years of age, unmarried, 
and earned about 150/. a year, and that he was killed by a 
collision whilst travelling on the defendants' railway, and 
that his father, who was his administrator and the plaintiff 
in the action, was fifty-one years of age, and that for 
seven or eight years previous to his death the deceased 
had been in the habit of visiting his parents once a 
fortnight, and on each occasion brought them presents 
of tea, sugar, coffee and meat, &c., averaging in value 
about 10/. a year, and that he had also been in the habit 
of giving them pecuniary assistance to the amount of 
about 10/. a year more. The jury found a verdict for 
the plaintiff, with 120/. damages in respect of the pecu-i 
niary loss, and 15/. additional for funeral expenses, and 
10/. for mourning. The court upheld the finding for 
the pecuniary loss, but disallowed it for the funeral ex- 
penses and mourning. In delivering the judgment of 
the court, WiUes, J., said; '^The great question in 
this case was disposed of by the judgment of the Court 
of Exchequer, in the case of Franklin v. The South 
Eastern Railway Co. (3 Hur. & N. 211), by which it 
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is decided ^ith our concurrence, that legal liability 
alone is not the test of injury in respect of which 
damages may be recovered under Lord Campbell's 
Act, but that a reasonable expectation of pecuniary 
advantage by the relatives remaining alive maybe taken 
into account by a jury, and damages may be given in 
respeQt of that expectation if it be disappointed, and the 
probable pecuniary loss thereby occasioned. In respect, 
therefore, of the sum of 120/. given as damages on that 
footing, the verdict must stand. As to the claim for 
funeral expenses and mourning, however, we think they 
ought not to be allowed. The subject-matter of the 
statute is compensation for injury by reason of a relative 
not being alive, and there is no language in the statute 
referring to the cost of the ceremonial of respect paid to 
the memory of the deceased in his fimeral, or in putting 
on mourning for his loss." 

But although the loss contemplated by the statute is 
of Sk pecuniary nature, it is not thereby necessarily con- 
fined to an immediate loss of money, since it is sufficient 
if the death result in the loss of the worldly means of 
the deceased, whereby the condition of the relatives 
is impoverished or prejudiced. Thus the loss of the 
benefit of education, and of the comforts and con- 
veniences of life depending upon the possession of 
pecuniary means to obtain them, through the death of 
a father, whose income ceases with his Hfe, is an injury, 
in respect of which an action may be sustained ; and 
upon the same principle it has been held, that a reason- 
able expectation of pecuniary advantage arising from 
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the prolonged life of a relative may form the subject of 
damages in such an action. 

This subject was very carefiilly considered in the case 
of Pym V. The Great Northern Railway Co, (2 Best 
& S. 759 ; 31 L. J., Q. B. 249), and, inasmuch, the con- 
sidered judgment of the court lays down principles of very 
great practical importance, and was afterwards upheld by 
the Court of Exchequer Chamber, it wiQ be desirable to 
give it at length. Cockbum, C. J., said : " In this case 
it was objected, on the part of the defendants, first, that 
the plaintiff was not entitled to recover in point of law ; 
secondly, that even if the plaintiff was entitled to re- 
cover, the damages were excessive. The action was 
brought by the widow and administratrix of a gentle- 
man of the name of Pym, who had lost his life by an 
accident on the defendants' railway, occasioned by the 
negligence of their servants. The deceased was tenant 
for life of a settled estate in land, the value of which 
was little short of 4,000Z. a year. By the provisions of 
the settlement a jointure of 1,0007. a year was settled 
on his wife, and a sum of 20,000Z. was secured to the 
younger children on his death. The estate itself passed 
under the entail to his eldest son. Mr. Pym died 
intestate, leaving personal property amounting to about 
3,400Z. He left besides his eldest son eight younger 
children, the eldest imder twelve years of age ; and the 
action was brought by his widow, under the provisions 
of the 9 & 10 Vict. c. 93, on her own behalf and that 
of her yoimger children, to recover compensation for the 
pecuniary loss sustained by them in consequence of his. 
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death. The heads of loss mainly relied on by the 
plaintiff were, first, the loss of the advantages of supe^ 
nor education and of the social position and personal 
comfort of which the fiither's income, had he lived, 
would have secured the benefit and enjoyment to the 
femily ; secondly, the loss of that provision, which it 
was to be presumed that the deceased, as a prudent 
father of a family, would have made by saving fi"om his 
income for the benefit of his wife and younger children. 
The jury who were properly directed, if they considered 
the fact of negligence as established, to estimate the 
damage with reference to pecuniary loss alone, assessed 
the damages at 13,000/., being 1,000/. for the widow, 
and 1,500/. for each of the children. It is objected, on 
the part of the defendants, that, independently of the 
amount of damages, the verdict cannot stand, first, 
because the case does not come within the terms of the 
statute ; secondly, because the loss, even if a pecuniary 
loss at all, is in the present instance too uncertain and 
remote to be properly the subject of compensation under 
the statute. In support of the first of these grounds 
of objection the language of the first section of the act 
was reHed on, and it was contended that, inasmuch as if 
the death had not ensued fix)m the effects of the accident, 
the deceased would have had no right of action against 
the company in respect of a pecuniary loss arising only 
on his death, this action could not be maintained by his 
representative, inasmuch as the right of action is given 
only where the deceased could have maintained an 
action if death had not ensued. We were at first struck 
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with this argument, but on consideration we are of 
opinion that the condition that the action could have 
been maintained by the deceased if death had not 
ensued has reference not to the nature of the loss or 
injury sustained, but to the circumstances under which 
the bodily injury arose, and the nature of the wrongfiil 
act, neglect or default complained of. Thus, if the 
deceased had by his own negligence materially con- 
tributed to the accident whereby he lost his life, as he, 
if still living, could not have maintained an action in 
respect of any bodily injury, notwithstanding there 
might have been negligence on the part of the defend- 
ants, the present action could not have been supported. 
But supposing the circumstances of the negligence to 
have been such that if death had not ensued the de- 
ceased might have brought his action in respect of any 
injury arising to him from it, we are of opinion that his 
representatives may maintain an action in respect of an 
injury arising from a pecuniary loss occasioned by the 
death, although that pecuniary loss would not have 
resulted from the accident to the deceased had he lived. 
This being the view we take of the eflfect of the condi- 
tion contained in the act, we are of opinion that this 
objection to the plaintiff's right of action fails. As to 
the second head of objection, we are of opinion that as 
the benefit of education, • and the enjoyment of the 
greater comforts and conveniences of life depend upon 
the possession of pecuniary means to procure them, the 
loss of these advantages is one which is capable of being 
estimated in money, in other words, is a pecuniary loss. 
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and therefore tlie loss of such advantages^ arising &om 
the death of a father whose income ceases with his life, 
is an injury in respect of which an action can be main- 
tained on the statute, ct fortiori the loss of a pecuniary 
provision which fails to be made, owing to the premature 
death of a person by whom such a provision would have 
been made had he lived, is clearly a pecuniary loss for 
which compensation may be claimed. It is true that it 
must always remain matter of uncertainty, whether the 
deceased person would have appKed the necessary 
portion of income in securing to his &mily the social 
and domestic advantages of which they are said to be 
deprived by his death; stiU more, whether he would 
have laid by any and what portion of his income to 
make provision for them at his death. But as it has 
been established by the cases decided upon the statute, 
that if there be a reasonable expectation of pecuniary 
advantage, the extinction of such expectation by negli- 
gence occasioning the death of the party from whom it 
arose will sustain the action, it is for a jury to say, 
under all the circumstances and taking into account all 
the uncertainties and contingencies of the particular 
case, whether there was such a reasonable and weU- 
founded expectation of pecuniary benefit as can be esti- 
mated in money, and so become the subject of damages 
in such an action. The matter having in the present 
instance been thus left to the jury, and the issue having 
been found by them for the plaintiff, we see no reason 
for disturbing the verdict so far as the right of the plain- 
tiff to maintain the action in point of law is concerned. 
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We are not insensible to the argument ab inconvenientiy 
founded on the very serious consequences which might 
ensue to a railway company, in the event of a fatal 
accident happening jfrom negligence to an individual of 
very large fortune. But we think that is rather for the 
consideration of the legislature, as to whether any limit 
should be put to the liability, than for us. We see no 
difference in principle between such a case as the 
present and that of a family of an artisan for the loss of 
advantages arising from their fether's earnings, in which 
case it is not doubted that the action may be main- 
tained." With reference to the actual amount of 
damages awarded, the court, thinking that it was some- 
what in excess of what was reasonable, recommended 
that the amount awarded to each of the children should 
be reduced from 1,5007. to 1,000Z., which was ac- 
ceded to. 

This case was afterwards taken to the Exchequer 
Chamber (4 Best & S. 396 ; 32 L. J., Q. B. 377), 
where it was again argued and where the judgment 
of the court below was affirmed. In his judgment, 
Erie, C. J., said : " The question raised by this appeal 
is, whether there is any evidence which the judge was 
bound to leave to the jury in support of the cause 
of action declared upon. The court below affirmed that 
there was such evidence, and we think that they were 
right. The governing question of whether there was 
any evidence is, whether there was a reasonable proba- 
bility of pecuniary benefit to the parties interested if the 
death had not occurred ? If yes, the next question is. 
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was that probability lost by reason of the death? If 
that also is answered in the affirmative^ there was a 
question which the judge was bound to leave to the 
jury. Here the deceased had a large income of about 
4^000/. a year^ and had so settled his estates that 1^800/. 
a year was to go to the widow and younger children ; 
the rest went to the eldest son. Down to the time of 
his death the deceased was living with his fiimily in the 
ordinary manner^ maintaining his children and bringing 
them up in the way which such an income would com- 
mand. The jury were bound to give damages for the 
money which they supposed lost by the reasonable 
probability of pecuniary benefit being taken away by the 
death. The statute gives a cause of action beyond what 
the deceased could have maintained, if he had been only 
injured, and not killed. That is established by Frank- 
lin V. The South Eastern Railway Co. (3 Hur. & N. 
211); and Dalton v. The South Eastern Railway Co, 
(4 Com. B., N. S. 296 ; 27 L. J., C. P. 227), which 
show that loss by the death, of a reasonable probability 
of pecuniary benefit, is an item for which the jury may 
give damages to the plaintiff. In those cases the sum 
in dispute was small. The parties deceased were in the 
habit of giving weekly contributions to a parent. I 
think the same order of events occurs here in substance. 
The deceased maintained his children, and gave them a 
reasonable probability of pecimiary benefit to arise fi:om 
his income. The possibility of pecuniary benefit is 
certainly distinct from and may be separated from the 
income itself. We think, therefore, that the first point 
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contended for by Mr. Hawkins is not tenable. We 
are fiirther of opinion^ that the second point taken bj 
him fails, namely, that where the whole income goes 
among the class protected bj the statute, there is no 
loss, and no ground of action. But the remedy is not 
given to the class of widows and children. The action 
is to be brought in the name of the executor ; but the 
jury are to give damages to the parties respectively for 
whose benefit the action is brought. It requires, there- 
fore, the jury to look to the interests of each of those 
parties. Here the younger children have clearly lost 
the probability of benefit to be derived by them from 
the fitther's income, if he had lived. The third point 
&ils in like manner; it is founded on the mode in 
which Mr. Pym re-settled his property. The answer 
to the second point in &iCt gives the answer to the 
third. The jury are to give damages to the parties 
respectively. Our judgment sanctions the proposition, 
that in law the reasonable probability of pecuniaiy 
benefit lost by the death is a good ground of action." 

In Dickinson v. The South Eastern Railway Co. 
(2 Hur. & C. 735 ; 33 L. J., Ex. 683), it was held, 
that an illegitimate child is not within this statute. 
Pollock, C. B., saying, "I do not entertain any 
doubt that the word ^ child' in the act means legitimate 
child." 
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CHAPTER VII. 

OF DAMAGES FOB NEGLIGENCE. 

4 

The question of the measure of damages is one that 
has produced more difficulty than perhaps a^y oilier 
branch of the law. Per Wilde, B., in Gee v. The 
Lancashire and Yorkshire Railway Co,, 6 Hur. & N. 
211; SOL. X, Ex. IL 

Every p^:TSon who does a wrong is at least responsible 
for all the mischievous consequences that may reason- 
ably be expected to result under ordinary circumstances 
from such misconduct. Per Pollock, C. B., Bigby v* 
Hewity 5 Ex. 243. The difficulty which usually arises 
in questions of loss or injury through negligence consists 
in ascertaining whether such loss or injury is such as 
may reasonably have been expected to have resulted 
from such negligence. When the injury is the imme- 
diate and obvious result of the negligence, no question 
can weU arise, but it may well be conceived that an 
injury may result from an act of negligence which could 
by no possibility have been foreseen, and which no 
reasonable person could have anticipated. In the case 
of damage arising from the breach of contract, the rule 
laid down in Hadley v. Baxendale (9 Ex. 341 ; 23 
L. J., Ex. 179), that when two parties have made a 
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contract which one of them has broken^ the damages 
which the other party ought to receive in respect of such 
breach of contract should be such as may fairly and 
reasonably be considered, either arising naturally, L e,y 
according to the usual course of things from such breach 
of contract itself, or such as may reasonably be supposed 
to have been in the contemplation of both parses, at 
the time they made the contract, as the probable result 
of the breach of it, is a clear and satis&ctory one. 

In the case of damages arising from torts, and 
especially of torts of the nature of negligence, no such 
rule can be appUed in its entirety, though perhaps if 
the first branch of it be taken, and it be laid down that 
the damages which the injured party should be entitled 
to receive should be such as may fairly and reasonably 
be considered, as arising out of the negligence, a safe 
and sound rule will be established. 

In cases of injuries to personal property from negli- 
gence, the measure of damages should be the deprecia- 
tion in value of the article, to which may be added, any 
amount of loss the owner may have sustained by the 
being compelled to substitute another article. Thus, in 
Hughes v. Quentin (8 Car. & P. 703), where, from 
the careless driving of the defendant, the plaintiff's 
horse, which was drawing a cart, was injured, and it 
appeared that the horse at the time of the accident was 
worth 40/., and that for six weeks after the accident it 
was kept at a ferrier's for the purpose of being cured, 
and that at the end of that time the horse was perma- 
nently damaged to the extent of 20/., Lord Abinger 
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told the jury, that the proper measure of damages was 
the keep of the horse at the &rrier's during the six 
weeks, the &rrier's bill, and the difference between the 
value of the horse at the time of the accident and at 
the end of the six weeks. 

In an action for a wrong, whether arising out of tres- 
pass or a negligent act, the jury in estimating the da- 
mas^es may take into consideration all the circumstances 
attending the committal of the wrong ; as where, in an 
action for wrongfuUy and injnrioudy puUing down a 
building adjoining the plaintiff's stable in a negligent 
and an improper manner, and with such a want of pro^ 
per care, that hj reason thereof a piece of timber fell 
upon the plaintiff's stable and destroyed the roof, and 
by reason of the defendant's negligence, carelessness and 
unskilMness part of the building feU upon and injured 
the plaintiff's horse, evidence was given showing that 
the defendant had acted wilfiilly, and with the object of 
forcing the plaintiff to give up the possession of the 
stable; in which case it was held, that the jury were 
properly directed, that if they thought the defendant 
had acted with a high hand, wilfully and witii the object 
of getting the plaintiff out of possession, the damages 
might be higher than if the inj.^ was th: result of ^e 
negligence. Emblen v. Myersy 6 Hur. & N. 54 ; 30 
L. J., Ex. 71. In his judgment. Pollock, C. B., said : 
*^ I think it is felt by all persons who have occasion to 
consider questions of compensation, that there is a 
difference between that which is purely the result of 
accident, the party who is responsible being perfectly 

S. V, 
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innocent^ and the case where he has accompanied the 
\nx>ug9 be it wilfidness or negligence/ with expressions 
that make the wrong an insult as well as an injmy." 

Where the damages are the direct natural and 
obvious consequence of the neghgence, little difficulty 
presents itself; where^ however^ thej are not SO5 but are 
contingent upon the existence of a particular state of 
things, not necessarily springing from the negligence 
imputed, the rule of law is by no means free from some 
obscurity. In Hamlin v. The Great Northern Mail' 
way Co. (26 L. J., Ex. 21), the plaintiff, a person 
in business, trayelling to meet his customers, booked 
himself by the defendants' railway as a passenger from 
London to Hull, by a train which the defendants 
advertised to arrive at Hull the same night. On 
reaching Grimsby, where the defendants' line ended, 
it was found that the HuU train had left, and although 
the plaintiff might have reached Hull that night by 
taking a special conveyance, and hiring a boat to cross 
the Humber, he remained at Grimsby, and proceeded 
by train the next morning, but he was too late to reach 
Driffield and other places by the hour he had previously 
appointed for meeting his customers, and, in consequence, 
he was obliged to hire conveyances to see some of his 
customers elsewhere, and was detained several days 
waiting for the market days to see others. The plain- 

breach of their contract to convey him to Hull, it was 
held, that he was only entitled to recover the amount 
of hotel expenses at Grimsby, and the railway fare the 
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next day to Hull, and was not entitled to recover for 
any damage whatever, occasioned by his not reaching 
Driffield, and other places by the time he might have 
reached them, if the defendants had performed their 
contract. The jury in this case having, mider l^e 
direction of the learned judge, returned a verdict for 
only 5«., as the cost for the night's lodging, and the 
journey the next morning to Hull, a new trial was 
moved for by the plaintiff, bat the court revised it. In 
the course of a considered judgment, Pollock, C. B., 
said: ^^ Now, there is no doubt that cases of this descrip- 
tion are to be decided with reference to the peculiar 
circumstances that belong to ea^h; stifl it may be laid 
down that no damages can be ordinarily recovered in an 
action on contract that are not capable of being speci- 
fically stated and appreciated. We are of opinion, that 
the rule laid down by my brother Martin at the trial 
was the correct one, and that the plaintiff was entitled 
to recover whatever amount of d^nage in the ordinary 
course of things resulted from a breach of contract, but 
that it was not a matter to be left to the jury to say, 
how much they awarded for the mere disappointment, 
or how much they would award in consequence of the 
nonperformance of the contract, unless the damage or 
mischief complained of was the natural and fiiir result 
of a breach of contract." 

In Smeed v. Foord (l Ell. & Ell. 602; 28 L. J., 
Q. B« 178), the defendant had contracted to deliver to 
the plaintiff, a&rmer, a steam thrashing-machine within 
three weeks from the 24th of July, but did not do so 

m2 
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till the nth of September. The plaintiff, as the defend- 
ant well knew, was in the habit of thrashing out his 
wheat in the field, and sending it off at once to the 
market. In consequence of the non-delivery of the 
machine it became necessary to carry the wheat home 
and to stack it. The wheat was damaged by exposure 
to the weather, so that it was necessary to dry it in a 
kiln, and the quality was much deteriorated, and before 
it could be sold the market price had &llen. The de- 
fendant knew that the machine was wanted for imme- 
diate use at the time appointed for delivery, but he led 
the plaintiff on fi-om day to day to believe that it would 
be shortly delivered. In an action for damages for the 
non-delivery of the machine, it was held, that the 
plaintiff was entitled to recover damages in respect of 
the deterioration of the quality of the wheat, in respect 
of the expense of carrying and stacking it, and in respect 
of the expense of kiln-drying. It was, however, held, 
also, that the plaintiff was not entitled to any damages 
in respect to the fell of the market price of wheat, 
because it could not have been foreseen by the parties 
that the markets would fell, and it was not in the con- 
templation of the parties at the time they made the 
contract. See also Wilson v. The Newport Dock Co., 
35 L. J., Ex. 97. 

Although the foregoing cases turned chiefly upon a 
breach of contract, the principle involved in them is 
equally applicable to actions in tort. The question was 
much considered in Wilson v. The Lancashire and 
Yorkshires Railway Co., 9 Com. B., N. S, 632 ; 30 
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L. J.5 C. P. 232. In that case the plaintiff^ a cap manu- 
fitcturer^ brought an action against the defendants to 
recover damages for the loss sustained by him in con- 
sequence of delay in the delivery of cloth, by which he 
had lost the season for making it into caps, and so of 
disposing of it; and it was held, that although the jury, 
in estimating the damages, could not give the plaintiff 
the loss of profit he might have made by the manufac- 
ture of the doth into caps, yet they were justified in 
taMng into their consideration the deterioration in the 
marketable value of the cloth, by reason of the season 
having pas^edfornudring caps, wWch H.e plaintiff might 
then have sold. In his judgment, Williams, J., said: 
" There are two cases in question like the present; the 
one is, whether where the carrier is guilty of negligence 
„a ddb, « ddi.»i^ good. fl« rS«. i. Sled 
to recover the profits which he would have made, 
if the goods had been delivered at the proper time ? 
As to that, we are of opinion that he is not. The other 
question is, whether he is entitled to recover the differ- 
ence between what the value of the goods would have 
been, if they had been delivered at the proper time, and 
what the value of them was when they actually were 
delivered ? Now we are of opinion that the consignee 
is entitled to recover that. It seems to me, that if it 
were otherwise, injustice would be done ; because, to put 
a familiar case, a tradesman at a watering-place orders 
a quantity of ribbons, which if there were no delay in 
the delivery by the carrier would reach him at the 
beginning of the season; suppose by delay, through the 
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negligence of the carrier^ the ribbons are not delivered 
until after the season is oyer, the consequence would be 
that the time would have passed when the tradesman 
could have found a readj market for them^ and the 
consequence would probably be an actual loss in their 
value. It seems to me, that it would then be imjust, if 
in such case the carrier was not made answerable for 
such loss. Apply this to the present case. It appears 
from the plaintiff's evidence that this cloth, if it had 
arrived in due time, would have been nlade into caps, 
and would have been worth 230/.; the plaintiff says, 
that by reason of the time having passed, wl^en it was 
the season to buy these caps, the value of the cloth when 
it arrived was only 130Z. instead of 2307. That is how 
he states his case, and that was the evidence left to the 
jury for their consideration. There was, therefore, as 
it seems to me, evidence for the jury, that the defendants 
by reason of their negligence delivered the cloth in ques- 
tion at a time when it was of considerable less value 
than it would have been if it had been delivered by 
them when they ought to have done so. It is, how- 
ever, said that such damages could not be given to the 
plaintiff without violating the rule laid down in Hadley 
V. Baxendale. I think that is not so ; and that the 
giving of such damages would be no violation of that 
rule, inasmuch as it appears to me that delay in the de- 
livery may well produce considerable deterioration in 
the value of goods." 

The di£Biculty of applying any exact rule with refer- 
ence to the measure of damages, where the loss arises 
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from the negligence of a carrier to deliver goods in due 
time, has generallj been admitted, though the judges 
have, as &x as possible, endeavoured to establish an 
intelligible rule in the case of Gee v. The Lancashire 
and Yorkshire Railway Co., 6 Hur. & N. 211; 30 
L. J., Ex. 11. In that case certain bales of cotton 
were not delivered for four days after the day when they 
should have been delivered, and in consequence of the 
delay a new mill of the plaintifls was prevented from 
being worked for two days and a half, and workpeople 
were kept idle, to whom the plaintiffs had to pay 7/. 
wages for the time. The plaintiffs also claimed 7/. 10^. 
for their profits they would have made by working their 
mill for the time in question. The judge directed the 
jury that the plaintiffit had a right to charge as legal 
damage such loss as naturally and immediately arose 
from the stoppage of their mill ; that the question was, 
what had been the actual loss and actual detriment that 
the plaintiffs had suffered by the non-arrival in due 
course of the cotton ? and that the plaintiffs were en* 
titled to the money they had actually paid as wages, 
and that the profit they would have made was a &ir 
subject of calculation. This direction, however, was 
held to be erroneous. In his judgment. Pollock, C. B., 
says : " In the first place, the learned judge told the 
jury that the plaintiffs were entitled to the money that 
had actually been paid as wages. He says the plaintiffii 
have put it at 7/. lOs., but no doubt they put it at the 
highest amount. He, therefore, gives them 7/. useless 
wages, paid as a positive item that a jury ought to give ; 
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and then he says^ in addition to tliat^ thej ought to give 
whatever in their judgment was the actual loss or detri- 
ment sustained by the plaintiffs, by the non-arrival of 
the cotton. Now Mr. Wheeler has pressed us that all 
this was the consequence of the non-arrival of the cotton. 
It was not the consequence of the non-arrival of the 
cotton alone, but it was the consequence of the non- 
arrival of the cotton, and of the plaintiffs having no 
cotton to resort to. No doubt, if it could be made out 
that the practice in the neighbourhood of Liverpool 
and Manchester was such that every carrier must know 
that when cotton was sent, there was a miU standing 
still until it should arrive, all this might have been a 
right direction. If they had notice of that, either 
actual notice, or if from the course of business they 
could have anticipated it, the damage would have been 
perfectly right. Generally speaking, persons who have 
to make use of commodities and certain implements 
guard against the possibility of being without them by 
having some alternative or some substitute ; and every 
time a railway company receives bales of cotton, they 
are not to take notice that at that moment a mill is 
actually standing stiU and waiting for it. If the seller 
of goods is asked — * Will you send me to-morrow ten 
bales of cotton ? WiU you take that order ? ' ' Yes, I 
will' — ^is the seller to be made responsible for all the 
consequences if the cotton is not delivered precisely on 
that day ? I own it appears to me, with reference both 
to the seller and the cander, that they are not so re- 
sponsible, unless distinct notice was given at the time 
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of sending the cotton. ' Now you must make no mis- 
take about it. It must be delivered immediately^ for the 
mill is actually standing stilly and you will be responsible 
for all consequences.' If that stipulation had been 
made, I think it is exceedingly likely that the railway 
company would have said : ^ If that be so we will not 
take the cotton to be delivered imder those circumstances^ 
unless you pay a much higher price for the carriage of 
it;' and I think that they would be justified in doing 
that. Persons who carry on the business of common 
carriers are bound to take goods at a reasonable rate ; 
but they are not bound at the same rate to incur a 
responsibility such as imposed by the summing up of 
the learned judge." In his judgment in the same case^ 
Wilde, B., says: " The rule in Hadley v. Baxendale is, 
that the damage a man is entitled to, as the legal 
measure of damages, is such as is either the natural 
consequence of the act complained of, or such as both 
parties might expect to be the consequence in the 
particular case. Is it so in this case? Does the 
damage that the plaintiffs recovered fall within either 
of those descriptions ? It is not the natural consequence, 
as has been well pointed out by the Lord Chief Baron, 
of the non-arrival of the bales of cotton that the mill 
should stop. The stoppage of the mill is the consequence 
of the bales not arriving, and of the men not having the 
cotton to go on with. Is it a consequence that the 
parties might expect? If Mr. Wheeler's suggestion 
imported into the case is true, namely, that all the mills 
in Lancashire are in the habit of working fi:om hand to 

m5 
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mouthy and that nobody has a stock of cotton, and the 
effect of the ten bales not arriving is to stop the mill, 
then it would be in the expectation of the parties, and 
if anything of the kind had been given in evidence, the 
learned judge would probably have mentioned it. In 
the absence of evidence it cannot be imported into the 
case. For this reason I think the summing up was 
wrong. Then, we are pressed to say what is the role of 
damages ? All Z intend to say on this subject is this : 
*— In my opinion these matters are not the legal mea- 
sure of damages This question of the 

measure of damages is one that has produced more 
difficulty than perhaps any other branch of the law ; 
and I rather agree with an observation of my brother 
Martin, that, although a very excellent attempt was 
made in. Hadley v. Baxendale to lay down a rule of 
practice, it has been found that that rule wiU not meet 
all cases, and it probably will be found practically when 
the matter comes to be more solemnly discussed, that 
in that, as in many other cases of contract, there is no 
measure of damages at all, and that we are seeking to 
find a rule when a rule cannot be made. I suspect 
that will be the consequence when the matter comes to 
be decided; and all I at present say is, that the evi- 
dence does not support the ruling of the learned judge, 
and that the summing up was not correct." See also 
Portman v. Middleton, 4 Com. B., N. S. 324 ; 27 L. 

In the case of Hales v. The London and North Western 
Railway Co. (4 Best & S. 66 ; 32 L. J., Q. B. 292), 
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where It was sought to recover damages for the loss of the 
hire of goods in consequence of the delay of the defend- 
ants in carrying them to the place of their destina^on: 
it was held^ that as the defendants had not been made 
acquainted with the fikct of the hiring^ they were not 
liable for that head of damage. See also Cory y. The 
Thames Iron Works Co., L. R., 3 C. P. 181; 37 L. J., 
C. P. 68. 

In an action against a carrier for non-deHvery^ ac- 
cording to contract, of goods of a marketable kind 
intended for sale, the jury may give as damages the 
difference between the market value on the day the 
goods ought to have been brought tomarket and the day 
on which they are afterwards brought to market, although 
no notice be given to the carrier that the goods were 
intended for market, such damages being the natural 
and immediate consequence of the* defendants' act, and 
there is no difference in the application of this rule 
between a delay occasioned by the detention of goods 
in the hands of the carrier, and a delay necessary for 
the purpose of restonng goods to a marketable state 
when delivered by the carrier in a damaged state. 
Where, therefore, the plaintiff sent hops in bags from 
Kent to London by the defendants' railway for the 
purpose of delivery to the vendee, a hop dealer, and the 
hops were detained by the defendants several days and 
received some damage from water, and the vendee 
thereupon refiised to receive them, and the plaintiff 
dried the hops, and when fit for sale the price had Men 
in value and the consequent stained condition of the 
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hops deteriorated the market value of the whole^ al- 
though for the purpose of brewing the value of the 
bulk was unaffected : it was held^ that the plaintiff was 
entitled to recover as damages from the defendants the 
difference in price of the hops on account of their 
deteriorated market value^ although the defendants were 
not aware and had no notice that the hops were sent for 
the purpose of sale and not for use. Collard v. The 
South Eastern Railway Co,, 7 Hur. & N. 79; 30 
L. J., Ex. 393. 

Where goods are sent by a carrier and lost, the con- 
signee is entitled to recover their value at the place to 
which thej are consigned as distinguished from the place 
at which they were delivered to the carrier. Rice v. 
Baxendahy 30 L. J., Ex. 371. If, however, there is 
no market for the sale of such goods at the place to 
which they are consigned, whereby their value can be 
ascertained, the jury should ascertain their value by 
taking the price at the place of manufacture, together 
with the cost of carriage, and allowing a reasonable sum 
for the consignee's profit. O^Hanlan v. The Great 
Western Railway Co., 6 Best & S. 484; 34 L. J., 
Q. B. 154. 

Upon the principle laid down in Hadley v. Baxendale 
(9 Ex. 341 ; 23 L. J., Ex. 179), that the damages should 
be such as may &irly be considered either arising 
naturally from the negligence or such as may reason- 
ably be supposed to have been in the contemplation 
of both parties, it was held, that where a commercial 
traveller had sent his traveller's case of goods by 
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lugg^i^ train &om Oxford to Liverpool without any 
intimation respecting it given to the defendants, and 
there was a delay of two days and the plaintiff claimed 
his hotel expeni for that time, on the ground of his 
not being able to conduct his business, he was not en- 
titled to recover them. Woodger v. The Great Western 
Railway Co., L, E., 2 C, P. 318; 36 L. J., C. P. 177, 
See also The Great Western Railway Co. v. Redmayne, 
L. K, 1 C. P. 329. 

Where an action is brought under the provisions of 
the 9 & 10 Vict. c. 93, for compensation for the death 
of a relative, the case of Pym v. The Great Northern 
Railway Co. {ante, p. 232) explains the principle upon 
which damages are to be awarded. Where, however, 
the action is brought by the party injured to recover 
compensation, a somewhat different rule obtains, the jury 
being warranted in taking into consideration not only 
the actual pecuniary loss sustained by the plaintiff, but 
the physical suffering he has sustained, his incapacity to 
enjoy life as before, and his probable inability to earn 
a future improved income. In Fair v. The London and 
North Western Railway Co. (21 Law Times Rep. 326), 
the plaintiff, who was a clergyman, sued the defendants 
for injuries sustained by him in consequence of an 
accident. He was twenty-seven years of age, unmarried, 
and at the time of the accident was secretary to the 
Irish Church Mission with an income as such of 250/. 
a-year. At the time of accident he was in the en- 
joyment of excellent health, but having by the acci- 
dent received an injury to his spine, he became afiBicted 
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with permanent deafiiess^ and suffered in his other 
senses and became paralysed in his lower extremities^ 
from which, accordLg to die medical testimony, it 
was hopeless to expect he would ever recover. 
The jury returned a verdict for 5^000/. damages, be- 
sides 250/. for medical and other expenses. A rule 
for a new trial was moved for on the ground that the 
damages were excessive, for that the amount of the 
verdict would be more than sufficient to purchase an 
annuity of 250/., which was the whole of the plaintiff's 
professional income ; and it was urged that the jury had 
evidently given damages in respect of the plaintiff^s 
probable increase of income which they had no right to 
do ; to which observation, Cockbum, C. J., observed, 
^^ I cannot assent to that ; I think imder some circum- 
stances they would be perfectly justified in considering 
the probable increase of income. Take the familiar 
case of a young barrister of great promise whose pro- 
gress in his profession is certain. He may make per- 
haps only 100/. a year ; would it be right to give him 
compensation only upon that scale ?" In refusing the 
rule the Chief Justice said : " Mr. Harcourt, by his 
argument, would desire us to review the law upon this 
subject and to change the practice which has hitherto 
prevailed, and to establish some new rule. It is very 
true that cases sometimes occur in which a jury, being 
over-anxious to fiilly compensate a party, give damages 
so great as to induce the court to interfere. In the great 
majority of cases, however, I am quite satisfied with the 
common sense views upon which they act. Now, the 
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rule is^ that where a railway company undertake to carry 
a passenger and he receives an injury in consequence of 
their negligence he is entitled to receive compensation 
from them : and in assessuig that compensation the jury 
should take into consideration two things; firsts the 
pecuniary loss he sustains by the accident ; secondly, 
the injury he sustain in his person or his physical 
capacity of enjoying life. When they come to the 
pecuniary loss they have to take into account not only 
his present loss, but his incapacity to earn a future 
improved income. Mr. Harcourt says that that is not 
a ground of compensation. But it would be really 
monstrous that because a young man has only arrived 
at a certain position, though from past experience you 
can see with tolerable certainty that he wiU within a 
reasonable time greatly increase his income, you are to 
exclude this most important element from consideration. 
So far from thinking that it should be excluded I think 
the very reverse should be the rule. Then as to the 
second ground. Undoubtedly, health is the greatest 
of aU physical blessings ; and to say that when it is 
utterly shattered no compensation is to be made for it 
is really perfectly extravagant. Then here we have 
a gentleman of good prospects who by this accident is 
not only rendered incapable of following his profession, 
but is in all probability incapacitated for life. The jury 
under the circumstances have awarded him 5,000/., and 
I cannot but think that such a compensation is within 
fair limits." In the same case Mellor, J., observed: 
" We have no means of ascertaining by a fixed rule 
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what shall be the limit of damages in such a case* 
There is no principle which will apply equally to 
animals^ goods and passengers. Damages in such a 
case must be left to the common sense of the juiy^ 
assisted by the presiding judge. In the present case I 
cannot say that the verdict is unreasonable. The jury 
were undoubtedly entitled to consider not only the 
physical suffering of the plaintiff but the destruction of 
his prospects." 

As the subject of damages will be found treated 
incidentally under the various foregoing heads^ it will 
be unnecessary to consider it further. 
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ACCIDENT, 

caasing in jury to another, actionable, thorigh unintentional, 3. 

by bnrstin^ of a carboy containing nitric acid, 3, 4. 

from not disclosing the natare of dangeroos goods, 6— 7« 

from leaving aboat instraments of danger, 7, 8. 

where from party's own act, bat forced upon him by the act of 

another, 8, 9. 
from a remote wrongful act, 10, 11. 
from leaving things in a place unattended, 11. 
to recover damages for, there mnst be {)roof of negligence, 15, 16. 
the fact of its occurring not of itself evidence of negligence, 16, 17. 
where accident arises from a defect not detectable, 18, 19. 
from getting out of a railway carriage when train not properly at 

the platform, 29 — 38. 
from a cmshing-machine exposed for exhibition in a noarket-place, 

38. 
from an unforeseen and nnnsnal occurrence, 39. 
when not capable of explanation, 39. 

by mistaking a door upon a platform and falling down stairs, 25. 
by kicking a weighing-machine on a platform, 26. 
by falling down stairs which were nosed with brass which was 

worn, 27. 
by getting out of a train which was not drawn up to the platform, 

29—88. 
from party not observing caution in circumstances of danger, 40. 
from an article falling from a window, 50. 
from falling of a packing-case, 52. 
presumption of negligence when to be made, 50 — 52« 
from sparks from a locomotive engine, 44 — 60. 
from falling down a cellar at a railway station, 61. 
from crossing a level crossing at a railway, 63, 57, 58. 
statutory jsrovisions as to level crossings at railways, 42 — 59. 
level crossing, not the usual way — permitted by company, 53. 
at a coal depdt, 53. 

from the falling of a brick from a bridge, 54. 
by falling from a bridge insufficiently protected, 55. 
from a stand upon a race-course being negligently erected, 55. 
from falling down an unprotected well, 66, 67. 
from falling down a shaft, 66, 67. 
from falling down a quarry or shaft, 67, 68. 
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from building materials left in a road, 68. 

from falling down a shaft npon premises to which party had 

resorted in the conrse of bnsmess, 76. 
whilst npon premises on business or inyitation of owner, or as 

visitors or licensees, 75—79. 
from railway line not being free from obstruction, 79. 
from leaving hatchway unguarded and insufficiently lighted, 80. 
from the handle of a wringing-machine in a public wai^ouse| 82. 
to a guest or licensee upon premises, 84 — 87. 
from animals, 99 — 109. 

when driyer of a carriage the servant of a jobmaster, 122, 123. 
liability for, when occasioned b^ contractor or his men, 124 — 128. 
to servants, when masters not hable, 128 — 136. 
from negligence of fellow-servants, 136 — 154. 

ACCIDENTAL DEATH, 

as to compensation for, when caused by negligence, 227 — 288. 

provisions of stat. 9 & 10 Vict. c. 93. .27—29. 

when action can be maintained, 229 — 232. 

a pecuniary loss necessary, 229. 

may be derived from gratuitous liability, 230. 

no compensation for wounded feelings, &c., 229« 

loss of benefit of education, 231. 

loss of conveniences of life, 231. 

ACCroENTAL INJURY, 
when actionable, 3. 

ANIMALS, 

negligence in keeping, 99 — 109. 

if ordinarily vicious, 99 — 101. 

if domestic, 99. 

when entitled to keep a ferocious animal, 99. 

ARTICLES OF DANGER, 

necessity for care in using, 4 — 6. 

ATTORNEYS, 

negligence of, 155 — 164. 

power to compromise suits, 160—164. 



BAILEES, 

negligence by, 164—172. 
the various kinds of, 165. 

BOOKING-OFFICE, 

delivery at, or delivery to the carrier, 179. 

otherwise if booking-office keeper carries on a distinct business, 

179. 
liability of keet)er of, 179. 
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BRIDGE, 

accident by foiling from, insufficiently protected, 55. 

BUILDER, 

employed by anotber, wben liable for negligence, 124—128. 

BUILDINGS, 

right of support of, 73—75, 

BULL, 

liability for injury from, in consequence of its running at a red 
article, 100. 

BUSINESS (DANGEROUS \ 

extent of liability wben authorized by the legislature, 43 — i9. 

CANAL, 

when there is a duty to fence off, 70 — 72. 
negligent management of, 88 — 91. 

CARELESSNESS, 

of party disentitling to recompense, 40, 41. 

CARRIERS (COMMON), 
negligence by, 172. 
who is a conmion carrier, 172 — 174. 
duty of, as to reception of goods, 174. 
extent of liability, 174 — 176. 

exemptions from liability at common law, 174 — 176. 
effect of fraud or concealment upon the liability of a carrier, 176, 

177. 
when liability commences, 178. 
proof of delivery to carrier, 178, 179. 
Carriers' Act, sect 5. . 178. 

sect. 1..180. 

sect. 2.. 181. 

sect. 3.. 182. 

sect. 4.. 182. 

sect. 5.. 183. 

sect. 6.. 183. 

sect. 7.. 183. 

sect. 8.. 183. 

sect. 9. .183. 

sect. 10.. 183. 
Railway and Canal Traffic Act, sect. 7. . 184. 
when liability commences, 178. 
how long it continues, 192. 
to whom to deliver goods, 192 — 194. 
effect of Carriers* Act, 186—192. 
to what extent protected by Carriers' Act, 189—192. 
notice, under Carriers' Act when necessary, to protect carrier, 
182-189. 
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CAJRNBBS—^ontinued. 

boond to deliver goods within a reasonable time, 201. 

bound to cany goods by nsoal route, 203. 

if consignee not ready to receive goods, carrier must retain them tt 
reasonable time, 203—205. 

after deliyery, liability as a carrier at an end, 207. 

when carrier becomes a warehouseman, 207. 

though transit at an end, carrier may still be liable in such cha- 
racter, 209. 

when liable for goods beyond the limits of his transit, 210. 

may make special conditions, 210, 211. 

CATTLE (INFECTED), 
injuries arising from, 11. 

infected with disease, allowed to mix with other cattle, 11, 12. 
injuries done to by dogs, liability of owner of dogs, 107—109. 
extent of liability of railway company for damage to, 184, 212. 

CAUSA CAU8ANS, 

the negligence must be, 10. 

CHEMIST, 

extent of liability for negligence, 220 — 221. 

COMMISSIONERS (PUBLIC), 
liability for negligence, 92. 

COMPENSATION FOR DEATH OF RELATIVE. See Acci- 
dental Death. 

CONTAGIOUS DISORDER, 

injury from cattle affected with, 11. 

CONTRACTOR, 

when liable, and not the party who employs him, 124 — 128. 

CONTRIBUTORY NEGLIGENCE, 
in what it consists, 61^5. 
as to, 61—66. 

CUSTOMER, 

accident to, when upon premises which are insecure, 76. 

DAMAGES, 

remoteness of, 12. 

when not the natural consequence of the negligence, 12. 

party guilty of negligence, when not responsible for tlie damage 

which may arise from it, 12. 
contributory negligence disentitles to, 61—64. 
through a horse getting through a defective gate, 72, 73. 
on account of accidents upon premises to which persons went upon 

business, inritation, or as visitors, or licensees, 76—79. 
measure of, for negligence, 239—266. 
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DAMAGES - continued, 

difScaltj in measariiig, 239-~240. 

when damage done to personal propertj, 240. 

when jarj may take into consideration the circumstanees attending 

the mjuiy, 241. 
measure of damages from neglect of railway company to forward 

passenger, 242. 
when maker of a machine neglects to delirer it in dae time, 243. 
where goods not delivered in time for the season, 245. 
for failure to delirer bales of goods in due time, whereby a miU 

is left nnworked, 247. 
damages for loss of hire of goods, 261. 
for non-deliyery of marketable goods in time for market, 251. 
where goods are lost by carrier, 252. 
for personal injury, damages may be given for incapacity to earn 

an improved mcome, 253. 

DANGER (INSTRUMENTS OF). See Insteuments op Dakgeb« 

DANGEROUS CIRCUMSTANCES, 

duty of persons to be additionally cautions, 40. 

DANGEROUS PLACE, 

passenger by railway leaving train at a dangerous place, 29-*38, 

DANGEROUS PREMISES, 

when premises dangerous, the owner bound to take additional care, 
67. 

DANGEROUS TRADE, &c. sanctioned by the legislature, 
rule as to damages occasioned, 43 — 49. 

DEATH (ACCIDENTAL), 

as to compensation for, when caused by negligence, 227 — 238» 
See Accidental Death. 

DECLARATION OF VALUE, 

under Carriers' Act, when to be made, 180, 182, 189. 

DELIVERY, 

when and at what place carriers bound to deliver, 192—194, 

DOCKS, 

negligent management of, 88 — 91. 

DOG, 

when may be kept though ferocious, 99. 

notice to beware of, 100. 

liability for when tied up, 100. 

liability of owner of, for injuries done to cattle or sheep, 107—109. 

DOMESTIC ANIMALS. See Animals. 

DUTY, NEGLECT OF, 

no liability with reference to, if another does a dangerous act, and 
is thereby injured, 29, 30. 
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EVIDENCE, 

affirmatiye eTidence most be given of ezutence of negligence, 15, 

16. 
if fact of negligence donbtfnl, defendant entitled to the verdict, 16. 
the fact of an accident having occorred, not of itself evidence of 

negligence, 16, 17. 
when comAdered prim4 faeie evidence of negligence, 16, 17. 
when eonalty consistent with no negligence, as with negligence, no 

case zor the joiy, 25. 

EXPLOSIVE ARTICLES, 
care with reference to, 4. 

FENCE, 

damage occasioned bj a horse getting thzongh a damaged fence, 
72, 73. 

FLOOR, 

accident from over-loading floor of a warehouse, 83. 

GAS, 

negligence causing explosion, 12. 

GATES, 

dnty of railwaj company to erect, where railway crosses a load, 42. 

GUEST, 

as to, when he meets with an accident apon the premises, 84, 87. 

GUN, 

accident from gnn going off by accident, when actionable, 3. 

HAND-RAIL) 

as to, attached to a flight of steps, 28. 

HATCHWAY, 

accident from leaving hatchway nngnarded and insufficiently 
lighted, 80. 

HAY-STACK, 

negligence in patting together, whereby it ignites and bnms other 
property, 7. 

HIGHWAY, 

care to be used npon, 6. 

as to being npon the proper side of the road, 6, 7. 

HORSE, 

injury done to, by a dog, liability of owner of the dog, 107—109. 

liabihty of owner of glandered horse for injury, 109. 

extent of liability of railway company for damage to, 184, 212. 

HORSE AND CART, 

negligence in leaving unattended in the highway, 8, 10, 11. 
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HOUSE, 

right of support of, 73—75. 

INEVITABLE ACCIDENT, 
non-liability for, 18, 14. 

INNKEEPERS, 

liability for negligence, 212 — 219. 

extent of liability, 212—215. 

who are innkeepers, 212—213. 

duty to protect goods of guests, 213 — ^214. 

exceptions, 213 — 215. 

neghgence of gnest, 215. 

liable, though guest has temporarily left the inn, 217. 

limit of liability through the operation of the 26 & 27 Vict. c. 41 

..217. 
sections of the statute, 217 — 219. 

INSTRUMENTS OF DANGER, 
to be kept with great care, 4, 6. 
accident from, 4, 6. 
duty to give information as to, 4, 7. 

JOB-MASTER, 

liability when he supplies the driver, 122. 

JUDGE, 

duty of, where evidence equally consistent with negligence and rio 
negligence, 25. 

KNOWLEDGE, 

of vicious propensities of animals, when it must be proved, 101 — 
107. 

LAND, 

right of support of, 73 — 74. 

LEGISLATIVE AUTHORITY, 

where dangerous business carried on under sanction of, question of 
liability for damage, 43—49. 

LEVEL CROSSING, 

provisions as to, with reference to railways, 42, 59. 
accidents at, 53, 67, 58. 

LICENSEES, 

accidents to, upon premises, 75—79. 

who meets witii an accident upon tJie premises, 64—87. 

LOCAL BOARD OF HEALTH, 

to what extent liable for negligence, 95 — 97. 
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LOCOMOTIVE MACHINES, 

accidents from, when not authorized to be nsed hj the legislatare, 
60. 

LUGGAGE, 

of passenger, deliyeiT to a railway porter, 193—194. 
personal Inggaee, what is, 195 — 197. 
must be that of the actoal trayelier, 199. 

MACHINERY, 

duty of master to fence, 185. 

MASTER, 

liabilif^ for negligence of servant, though wrongful and contrary to 
orders, 111—119. 

not liable if wilful and not on master's business. 111 — 119. 

not liable for wilful act of senrant not done in course of employ- 
ment, 119—121. 

when not liable, when he employs others to do work from which aa 
accident arises, 124 — 128. 

when not liable for accidents to servants in his empbyment, 128 — 
186. 

his duty to take all reasonable precaution to secure the safety of 
his workp€K>ple, 134. 

as to the liability of a master, for injuries received by their servants 
tiirough the negligence of fellow-servants, 136—154. 

MASTER AND SERVANT. SeS Master. 

the liability of masters for tiia negligence of those they employ, 
110—119. 

MEDICAL MEN, 

extent of liabiHty, 219—220. 
liability of for negligence, 219 — 224. 

MISCHIEVOUS ANIMAL. See Animals. 

MISFORTUNE, 

accident by, when actionable, 3. 

MONKEY, 

injury from, liability, 101. 

NEGLIGENCE, 
definition of, 1. 
degree of, 3. 
need not be wilful, 8. 

from careless keeping of instruments of danger, 4. 
duty to give notice of such danger, 4, 6. 
care required in using a highway, 6, 7. 

in putting hay together whereby it takes fire and does other da- 
mage, 7. 
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in leaving a horse and cart unattended to in the street, 8, 10, 11. 

whereby another is induced to do an act which caoses mischief, 
8,9. 

the negligence mnst be the catua causans, 10. 

general liability for the consequences of wrongful act, 10. 

allowing infected cattle to mix with other cattle, 11, 12. 

by gas explosion, 12. 

inevitable accident, non-liability for, 13, 14. 

as to what facts are evidence oi negligence, 15. 

affirmative evidence of negligence, 16, 16. 

when evidence equally consistent with negligence, and no negli- 
gence, 25. 

where a party mistook a door and fell down stairs, 25. 

kicking his loot against a weighing-machine on the platform, 26. 

the fact of any evidence of negligence to be determined by the 
judge, 26. 

of a duty, in consequence of which another does a dangerous act 
and is injured, 29---38. 

what facts are evidence of, 49 — 61, 

where stage coach overloaded, 50. 

liability for accident to a party resorting to premises upon busi- 
ness, 75. 

from leaving open a trap-door, 78. 

of railway company in not keeping line free from obstruction, 79. 

by leaving a hatchway unguarded and improperly lighted, 80. 

in the management of docks and canals, 88 — 91. 

of trustees and others in the management of public works, 91. 

of public companies, 92. 

of local board of health, 95 — 97. 

in the keeping of animals, 99 — 109. 

of driver of a hired carriage, 122. 

when masters not liable to their servants, 128 — 1^6. 

of fellow-servants, 136—154. 

by attorneys, 155—164. 

by bailees, 166—172. 

by carriers, 172—212. 

bv innkeepers, 212 — 219. 

of medical men, 219—224. 

by principal and agent, 224 - 226. 

causing death. See Accidental Death. 

NEGLIGENCE (CONTRIBUTORY), 
as to, 61—66. 
in what it consists, 61 — 65. 

NONSUIT, 

where void equally consistent with negligence and no negligence, 

25. 
a passenger mistaking a door on a platform and falling down 

stairs, 25. 
kicking his foot against a weighing-machine on the platform, 26. 

S. N 
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NOTICE, 

when necessaiy to be giyen nader Carriers' Act to protect carrier, 
182, 189. 

OCCUPATION (DANGEROUS), 

extent of liability when authorized by the legislatare, 43 — 49. 

PASSENGERS, 

accident to from mistaking a door at a railway platform and falling 

down stairs, 26. 
from striking foot against a weighing-machine at a station, 26. 
from stepping npon stairs nosed with brass which had got 

worn, 27. 
accident to where train does not pnll np close to platform, 29 — 38. 
delivery of luggage of to a railway porter, 193 — 194. 
personal luggage, what is, 195—197. 

PAWN. See Bailees. 

PAWNBROKER, 

rights and duties of, 168 — 171. 
loss or damage to articles by, 170. 

PERILOUS ALTERNATIVE, 

liability where a party placed in a position which compels him to 
adopt a perilous alternative, 9. 

PIGS, 

extent of liability of railway company for damage to, 184, 212. 

PLATFORM, 

accident by a passenger mistaking a door and falling down stairs, 

26. 
a passenger- kicking his foot against a weighing-machine on a 

platform, 26. 
train stopping at, where inconvenient for passengers to get oat, 

29. 30. 
accident from train not being drawn up to the platform, 29 — 38. 

PORTER, 

delivery of luggage to, 198. 

PRECAUTIONS, 

non-liability if reasonable precautions taken, though not the very 
best, 28, 29. 

PREMISES, 

when reasonably and ordinarily fit for safe use, 27. 

staircase with brass noses to steps, 27. 

a passenger mistaking a door on a railway platform and falling 

down stairs, 26. 
or kicking his foot against a weighing-machine on a platform, 26. 
on the negligent management of, 76 — 87. 
accident whSst upon, for business or invitation of owner, 75 — 79. 
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PRINCIPAL AND AGENT, 
as to liabilitj of, 224—226. 

PROPERTY, 

as to the negligent use of, 66 — 75. 

PUBLIC BODIES, 
negligence of, 91. 

PUBLIC THOROUGHFARE, 

accident from leaying horse and cart unattended to in, 8, 10, 11. 

PUBLIC WORKS, 

negligent management of, 91. 

QUARRY, 

near to a highway, liability of owner to fence, when, 67 — 68. 

RACE-COURSE, 

accident at a stand upon, negligenilj erected, 65. 

RAILWAY. See Negligence. 

what is prima facie proof of negligence in a case of an accident 

by railway, 16, 17. 
what is not, 16, 17. 
liability of a railway company only in respect of due care and 

diligence, 17. 
no warranty safely to convey, 17—24. 
nor that carriage is in all respects perfect, 17 — 24. 
extent of liability of railway company, 17 — 24. 
a passenger mistaking a door on a riulway platform and falling 

down stairs, 25. 
kicking his foot against a weighing-machine on a platform, 26. 
accident from a train not being properly drawn np to the station, 

29—38. 
where j^ crosses a road, duty of company to erect gates, 42. 
train rnnning off the line, evidence of negligence, 49. 
accident from the falling of a brick from a railway bridge, 54. 
accident from line not being free from obstruction, 79. 

REASONABLE TIME, 

carriers bound to deliver goods within, 201. 

EBS IPSA LOQ UITURy ^ 

application of doctrine, 60—52. 

ROAD, 

where railway crosses, duty of company to erect gates, 42. 
building materials left upon, accident from, 68. 

SCIENTER, 

necessity for proving in certain cases of injuries from animals, 
101—107. 
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SERVANT. See Master. 

liability of master for negligence of, 110 — 119. 

master liable, though act of senrant wilful, if in certain cases, 

111—119. 
master not liable if act wilful and not in course of his employment, 

119-121. 
when he impliedly takes upon himself the risk of his employment, 

128—136. 
injuries to, through the negligence of fellow-servants, 136 — 154. 

SHAFTS. 

on land, unguarded, when owners liable for an accident from, 

66, 67. 
accident from falling down, upon premises to which a party had 
resorted in the course of business, 75. 

SHEEP, 

injuries done to by dogs, liability of owner of dogs, 107—109. 
extent of liability of railway company for damage to, 184, 212. 

SPARKS, 

from a locomotive doing damage, when liability attaches, and when 
not, 44, 60. 

SPECIAL CONTRACT, 

carriers may enter into, 183, 187, 190. 

STAGE COACH, 

if overloaded and breaks down, evidence of negligence, 50. 

STAIRCASE, 

having steps with worn brass noses, 27. 
as to hand-rails, 28. 

STAND UPON A RACE-COURSE, 

accident from, when negligently erected, 55. 

SUB-CONTRACTOR, 

when liable for an accident, 125. 

SUPPORT OF LAND AND BUILDINGS, 
right to, 73—76. 

SURGEONS, 
• extent of liability for negligence, 219, 220. 

TRADE (DANGEROUS), 

when authorized by the legislature, extent of liability, 43 — 49. 

TRAIN (RAILWAY). i&^ Railway. 

TRAP-DOOR, 

accident from leaving open, 78. 
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TRESPASSER, 

accident to, from faHing down an nnprotected well, shaft, or qnarry , 
66—68. 

TURNPIKE ROAD, 

duty of railway company to fence off from railway, 42. 

UNFORESEEN OCCURRENCE, 
accident from, 89. 

UNINTENTIONAL NEGLIGENCE, 
snfficient to support an action, 8. 

UNUSUAL OCCURRENCE, 
accident from, 39. 

VISITORS, 

accidents to Tisitors upon premises, 75 — 79. 

WAREHOUSE, 

accident from overloading the floor of, 88. 

WAREHOUSEMAN, 

when a carrier becomes a warehonseman in respect of goods carried 
by him, 207—209. 

WELLS, 

on land, nngnarded, when owner liable for accident as to, 66 — 67. 

WILFULNESS, 

not necessary to constitute legal negligence, 3. 

WORKMEN. See Sebvants. 

WORKS (PUBLIC), 

negligent management of, 91. 

WRINGING-MACHINE, 

accident from the handle of a wringing-machine in a pnblic wash- 
house, 82. 

WRONGDOER, 

ihe original wrongdoer liable for the resulting injury, 10. 

WRONGFUL ACT, 

he who commits it liable for the resulting damage, 10. 
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STEPHBN'B BLAOK8TONB.~BlaKth Bditlon. 

MR. 8EKJEANT STEPHEN'S NEW COMMEN- 

TARIES ON THE LAWS OF ENGLAND, partly founded on 

Blackstone. The Sixth Edition, by James Stephen, LL.D., of the 

Middle Temple, Barrister-at-Law, Registrar in Bankruptcy, late 

Recorder of Poole, and formerly Professor of English Law at King's 

College, London. 4 vols. Svo. 4/. 4s. cloth. 

branch of English law tibly treated on. 
Not only !• the work an essential to the 
beginner, but it will be found of the 



From the Law Magatine, 
" It would be impoeeible, without 
entering minutely into details, to notice 
at any length this most valuable work. 
It is one which cannot be too highly 
recommended, not only to the profeffsioa 
but to the general public. It Is a great 
mistake to art upon the notion that the 
study of the liw is a matter of interest 
to lawyers only. Now there is no work 
which gives a summary of the English 
law at once so exhaustive and Intelli- 
gible to the general reader as this publi- 
cation of Dr. Stephen. He has incor- 
porated into it all those portions of 
Blackstone's great work which would at 
th^ present day be useful to the reader." 

From the Solicitor^ Journal. 
"This new edition of the well known 
Stephen's Commentaries deserves a cor- 
dial welcome, for few years have been 
^niore eventful in legislation than those 
which have passed since the publication 
of the fifth edition. The »klll with which 
the new matter is incorporated with the 
old IS particularly remarkable, and in 
spite of the incongruity of the materials, 
and the threefold authorship of Black- 
stone, Seijeant Stephen and the present 
editor, the result is perfectly homo- 
genous and satis factorv. Indeed th<) 
* noting up' appears to have lieen done 
throughout with much ingenuity and 
industry, and the alterations, great and 
small, to have been made with excellent 
Judgment. We have no doubt that the 
work will in its most recent shape retain 
all its original popularity. Of the ' old 
wine' of Blackstone there is of course 
less and less in each successive edition. 
But In this instance the old wine seems 
none the worse for having been put into 
new bottles. We very sincerely recom- 
mend this standard text book to all 
members of the profession. To the 
student it is simply Invaluable, but it is 
also a useful companion to the most ex- 
perienced lawyer.'* 

From the Law Examination Reporter, 
** Mr. Serjeant Stephen, by his great 
ability, by his unwearied industry, 
his simplicity and clearness of diction, 
has made himself the first tutor to 
English law students. With a know- 
ledge of the existence of these Com- 
mentaries, the student need not ask, 
with what work am I to commence my 
legal studies? Here he will find every 



greatest use at all times, as well after as 
before call or admission, Any praise on 
our part of such a work is wholly un- 
necensary ; as we have before remarked, 
we feel assured we need do nothing more 
than announce a new edition, to cause 
an eager demand amongst all law stu- 
dents, and indeed amongst every one 
wishing to gain an insight into the laws 
of his country." 

From the Late Jottmai, 
** Mr. Sergeant Stephen, more than 
twenty years ago, conceived the happy 
thought of introducing the neoesswy 
alterations into the text itself ; and, as he 
says in his preface, * interweave his own 
composition with It as freely as the pur- 
pose of general Improvement it might 
seem to lequire.' The first edition was 
favorably received, acknowledged at 
once as an able reproduction of an in- 
valuable treatise on English law, and 
has since passed rapidly through suc- 
cessive editions till it has become the 
acknowledged students' text book, and 
Is accepted by the critics as a standard 
work. Mr. James Stephen, a no less 
distinguished and painstaking legal 
writer than his father, has with equal 
skill and research superintended the 
later editions, made the amendments 
rendeied necessary by alteratioua in the 
law, and incorporated and commented 
upon recent statutes, Judgments and de- 
cibions with as good an arrangement, as 
bold a grasp, and with as much felicity 
of style, adapted to and reading smoothly 
with that portion of Blackstone's text 
which still remains, as his predecessors 
in the same path; and the four volumes 
now published may be safely regarded 
as a full exposition and a sound authority 
on English law to the present time." 
Fhrni the Law l\mes. 
" The popular notion of the study of 
law is, that it is dry. No person who reads 
these commentaries will call it so. It is 
a fascinating book ; after six editions it is 
impossible to say anything new of a stan- 
dard work like this . The title-page tells 
its own tale of the confidence of the pro- 
fession given after many trials of con- 
tinual improvement by eitperience and 
of periodical adaptation to changes as 
they are made by the legislature and the 
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courts. We can but repeat, that Stephen's 
Blackstone is indispensable not to the law 
student alone, but to all who take part in 
public affairs, and especially to magis- 
trates, who ought to be examined in it 
before they are permitted to sit upon the 
bench. Nay, it may be affirmed, that no 
gentleman can be considered properly 
educated unless he has acquired so much 
knowledge of the law of England as Is 
contained in Blackstone noted up by 
Stephen." 

From the Irish Law Times. 
**A very valuable feature is the refer- 
ence made to the cases on each point. 
This constitutes the work a law library 
on a small scale. It is a book which is 
indispeusable to every student of the 



law, whilst practitioners will fin4 it to 
their advantage to consult it frequently, 
since they will And therein the law laid 
down scientiflcally, concisely, and,above 
all, accurately." 

From the iiadrcu Jurist. 
** It continues to be a complete manual 
of the law as it is administered in 
England. As such it ought to be upon 
the shelves of all Indian Judges and 
Indian lawyers, not only as a text book 
for the essential study of Jurisprudence, 
but as a book of reference; forbyaglance 
at the law upon the same subject in 
England the construing of many Indian 
enactments may be very much sim- 
plified." 



QUESTIONS ON STEPHEN'S BXJkOKSTONE. 

QUESTIONS for LAW STUDENTS on the SIXTH 
EDITION of Mr. SERJEANT STEPHEN'S NEW COMMEN- 
TARIES on the LAWS of ENGLAND. By James Stephen, LL.D., 
of the Middle Temple, Barrister at Law. 8vo. 10s. 6d. cloth. 
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BUIiIiEY AND BUND'S NEW BANKRUPTCY MANUA&. 

A MANUAL of the LAW and PRACTICE of BANK- 
RUPTCY as Amended and Consolidated by the Statutes of 1869: 
with an APPENDIX containing the Statutes, Orders and Forms. 
By John F. Bulley, B.A., of the Inner Temple, Esq., Barrister- 
at-Law, and J. W. Willis-Bund, M A., LL.B., Caius Coll. Cam., 
Chancellor's Legal Medallist 1867, Professor of Constitutional Law, 
University College, London, and of Lincoln*8 Inn, Esq., Barrister-at- 
Law. ]2mo. 15ir. cloth. 

upon the mies, are wonderfully well 
done. The classifieation of the various 
ioctloni of the act, and the rules founded 
upon them, the connecting them properly 
together, the insertion of the necessary 
references from place to place and sub- 
ject, and the division of the whole into 
proper heads, is a work of much labour, 
and requiring Judgment and accuracy ; 
and considering the extreme speed with 
which it must have been done, we think 
the result wonderfully satisfactory. 
There may be errors or omissions in 
this part of the work, but we" have not 
met with them." 



From the Law Mag(uine. 

"The book shows that labour and 
care have nut been spared. It would be 
impossible, within our limits, to place 
before our readers any worthy resume of 
this complete manual. The essential 
merit of the work is completeness, and 
we think we may assure our readers that 
work so well done will meet with ita 
reward." 

From the Lcno Journal. 

"The Joint authors are entitled to 
commendation for having brought the 
statutes and orders together in a handy 
volume, and for having eliminated the 
obsolete portion of the old law, and re- 
produced, as fully as the size of the 
volume will allow, that which will be 
useful to the practitioner." 



From the SolicUor^ Journal. 
"The parts which deal with 



matters of Practice, and are 



mere 
founded 



From the Oounfy Courts Chronicle, and 
Cfazette qf Bankruptqf. 

** We are very glad to find that they 
have not adopted the doubtful expedient 
of editing the act. The act is at present 
not editable, and the best thing to do 
was what Messrs. Bulley and Bund have 
done, and done well. They have stated 
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■BBLFOKD'8 RAILWAYS. -FooTtta Editlan, l>T Qlm. 

SHELFORD'S LAW of RAILWAYS, containing the 
whole of the Statute Law for the Regulation of RRiiways in England, 
Scotland and Ireland. With Copious Nolee of decided Casea upon the 
SlHtutei, Introduction to the Law of Railways and Appendix of 
Official Documenti. Fourth Edition, by W. Cukkinguau Gleh, 
Bnrrister at Law, Author of the " Law of Highways," " Law of 
Public Health and Local GoTemment," &c, In two voti, Tojal 8va., 
63i. clolb. 
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Shelford's laaw of Railways— eoAfmuMt. 
Fnm tht Selieitor$* Journal. 
*' The prac:itioner will find here ool- 
lecteil together all the enactments beariog 
on every possible subject which may come 
before him in connection with railways 
or railway travelling. Whatever ttues- 
tions may arise the lawyer, who has this 
bonk nnoii his shelves, may say to him- 
self, * If there has been anv legislation at 
all connected with this branch of the 
subject I shall at once find it in Shel- 
ford ;* and it needs not to be said that on 
this account the book will be a very ' com- 
fortable* one to possess. 'J*he collecti'^n 
is equally exhaustive in the matter jo 
rules, orders, precedents and documents 
of official authoiity. ... To sum up our 
review ; as a collection of statutes and 



general information the work will prove 
extremely useful, because in these respects 
It is so perfectly exhaustive," 

From tke Iritk Law Timet, 

** Shelford was always considered the 
best of these works, and we can safely say 
that the edition now presented to the 
public and edited bv Mr. Glen leaves 
nothing to be desired in the way of ira- 

Erovement. . . the present editor has done 
is work in the most perfect manner, and 
has rendered the profession and every 
person practically interested in railway 
cases the greatest service. 'Ihis book 
will now become the standard work on 
the subject of which it treMs." 



BHEXiFORD'S JOINT STOCK COMPANIES.— 
Second Edition by PITCAIRN and IJkTHAM. 

SHELFORD'S LAW of JOINT STOCK COMPANIES, 

containing a Digest of the Case Law on that subject; the Companies 
Acts, 1862, 1867, and other Acts relating to Joint Stock Companies; 
the Orders made under those Acts to regulate Proceedings in the 
Court of Chancery and County Courts ; and Notes of all Cases inter- 
preting the above Acts and Orders. Second Edition, much enlarged, 
and bringing the Statutes and Cases down to the date of publication. 
By lUviD PiTCAiRN, M.A., Fellow of Magdalen College, Oxford, 
and of Lincoln*s Inn, Barrister at Law, and Francis Law Latham, 
B.A. Oxon, of the Inner Temple, Barrister at Law, Author of ** A 
' Treatise on the Law of Window Lights." 8vo. 21s. cloth. 

" We may at once state that, in our and how he intends to treat his subject; 



opinion, llie merits of the work are very 
great, and we confidently expect that it 
will be, at least for the present, the 
standard manual of joint stock company 
law. That great learning and research 
have been expended by Mr. Pitcairn no 
one can doubt who reads only a few 
pages of the book ; the result of each 
case which has any bearing upon the sub* 
ject under discussion is very lucidly and 
accurately stated. We heartily con- 
gratulate him on the appearance of this 
work, for which we anticipate a great 
success. There is hardly any portion of 
the law at the present day so important 
as that which relates to joint s^ock com- 
panies,and thatthiswork wilt be the stand- 
ard authority on the subject we have not 
the shadow uf a doubt-'* — Late Journal. 

" After a careful examination of this 
work we are bound to say that we know 
of no other which surpHSses it in two 
all important attributes of a law book : 
first, a clear conception on the part 
of the author of what he intends to do 



and secondly, a consistent, laborious and 
intelligent adherence to his proposed 
order and method. All decisions are 
noted and epitomised in their proper 
places, the pi act ice-decisions in the notes 
to. Acts and Rules, and the remainder in 
the introductory account or digest. In 
the digest Mr. Pitcairn goes into every- 
thing with original research, and nothing 
teems to escape him. It is enough for us 
that Mr. Pitcairn*s performance is able 
and exhaustive. Nothing is omitted, and 
everything is noted at the proper place. 
In conclusion, we have great pleasure 
in recommending this edition to the 
practitioner. Whoever possesses it, and 
kerps it noted up, will be armed on all 
parts and points of the law of joint-stock 
companies" — So/ieitori' Journal, 

'* The present work will be found fully 
to realise what its title-page would lead 
its readers to expect. It is au elaborate 
digest of case-law on the subject of Joint 
Stock Companies, and contains all the 
otlier information which is above iudi- 
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Blielford's Joint Stock Oompwaaitm— continued. 

catrd. Although nomioally a tecood by Mr. Pitcatrn. A full and aceorate 
edition of Mr. Shelford*s treatite it is in index also adds to the value of the woik, 
realiry au original woiic ; the form and ar- the merits of which we can have no doubt 
rancement adopted by Mr. Shelford have will be fully recognised by the profes> 
been changed, and, we think, improved, sion." — Lam MmiantM, 

KOBBON'S BANKRUPT liAW. 

A. TREATISE on the LAW of BANKRUPTCY; 

containing a full exposition of the Principles and Practice of the Law 
as altered by the Bankruptcy Act, 1869. With an Appendix of 
Statutes, Rules, Orders and Forms. By George You no Robson, Esq , 
of the Inner Temple, Barrister at Law. 8vo. 30f. cloth. 
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It is the first attempt which has been yesrs, and the resalt of his assidnous 

made at a complete exposition of the lav labour is a worit which calls for warm 

and practice oi bankruptcy ss it ezisu at commendation. We convratnlate Mr. 

this mttment, that is to say, of the old law Kobsoa in succeeding in a work which 

of bankruptcy, as modified by the acts of demands latent tact and indust'-y. Mr. 

1869. Mr. Robson is fully Justified in Robson's work is especially designed for 

publishing at the present time such a book the use of the profession, and its general 

as he has done, and as he is plainly Uiaster utility as an iostructive exposition of the 

of the subject and has spared neither time law of bankruptcy is merely incidental, 

nor labour in the treatment of it, his book This work is a model of handineKS and 

is a most useful one. In a very short lucidity, and we can appreciate the time 

compass Mr. Robson has given his readers and attention it must have cost the author, 

a great mass of useful information. His who has. left nothing undone to render his 

Katter is well selected; his statem* nts of work complete. It is not often that we 
M almost always both accurate and con> can accord so much praise to a book ; but 
else."— &r/inV«rr* Jounuil. we are sure that no one who consults 
** It is an elaburate treatise, which the Mr. Robaon's work will say that our corn- 
author tells us he has been preparing for mendation is undeserved."— Lav /mchm/. 

OOOTE'8 ADMIRAUTY PRAOTXOE.— Second Edition. 

The PRACTICE of the HIGH COURT of ADMI- 
RALTY of ENGLAND : also the Practice of the Judicial Committee 
of Her Majesty's Most Hon. Privy Council in Admiralty Appeals, 
with Forms and Bills of Costs. By Henry Charles Coote, F.S.A., 
one of the Examiners of the High Court of Admiralty, Author of 
"The Practice of the Court of Probate," &c. Second Edition, 
almost entirely re-written ; and with a SUPPLEMENT containing 
the County Court Practice %n Admiralty^ the Act, Rules, Orders, &c. 
8vo. 16s. cloth. 
*c* Thii work oontams everp Common Form in lue bfihe Practitioner in AdmiraUjft ai 

fodl as every deaeription of Bill of Cost* m that Court f a feature possessed by no 

other work on the Practice in AdmiraUy. 

** Mr. Coote. beinfr an Examiner of the the practice of the Judicial Committee of 

Court, may be considered as an authori- the Privy Council in Admiralty matters 

tative exponent of the points of which he written on the same system as the former 

treats. His treatise is, sobstantiall^ con- part. The appendix contains a large num- 

sidered, every ^hmg that can be desired to ber of common forms and precedents of 

the practitioner.**— £«» Mmgmsine. pleadings uwd fn the Court of Admiralty. 

' The book before us is a second and together with bills of cosu. Altogether 

enlarged edition of a work on the Practice Mr. Coote has done his work very care- 

of the Admiralty Court written by the fully and completely, and we think his 

author some ten years ago. It is however labours will be duly appreciated by 

a fn«at improvement on its predecessor, AdmiraUy practitioners.'' -~ Solicitors* 

being mnch fuller and more systematically Journal. 

arranged, and containing greater facilities *' Tbe first edition of this excellent work 

f >T reference. The first part of the book wa« produced for the purpose n{ illustrat- 

is a treatise on the practice of the court, ing the practice of the High Court of 

which appeara to us to be very carefully Admiralty, jast then subordinated to the 

done, and to go thoroughly into the snbject. * Rnles nf 1859.* drawn op by the late dis. 

The second part is a similar treatise on tinguishod jndge. Since then several im- 
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Eortaot chants have been carried out, 
•nh in the matter of an extended juris- 
diction and of practice. Thesf changes it 
has been Mr. Coote's ol>ject to incorpo- 
r te in the present edition of hi^ work. 
In addition he has increased the utility of 
his book by a chapter on the practice of 
the Judicial Committee of the Privy 
Council in Admiralty Appeals, and by a 
copious set of Admiralty precrdeocs, in 
which it is the author's hope and belief 
that no necessary common form has been 
omitted. The present edition appears very 
seasonably, and will, we doubt not, prove 



verv acceptable to that portion of the legal 
profession pracising in the Court of Ad- 
miralty.'* - SAipping 4 Meremmtih Oaxettt. 

** Mr. Coote has the great advantage of 
experience: he has long been a practi- 
tioner in the Court as a proctor; he is 
consequently familiar with those m nutias 
of practice which mark the distinction be- 
tween the student and the practical man.". 

** Mr Conte is a succe«sful writer upon 
the nractice of the Probate and the Ad- 
miralty Courts. His book on the former 
has reacbefi afitth edition, and the volume 
before us is a second edition."— Lmw Tinus, 



OUTLBR'S ImA'W OF NATURAIiXZATION. 

THE LAW of NATURALIZATION as Amended by the 
Act of 1870. By John Cutler, B.A., of Lincoln's Inn, Barrister 
at Law, Editor of '* Powell's Law of Evidence," &c. 12mo. cloth. 



COOTE ft TRISTRAM'S PROBATE PRACTICE— 6tl& Edit. 

THE PRACTICE of the COURT of PROBATE in 
Common Form Business. By Henry Charles Coote, F.S.A., 
Proctor in Doctors* Commons, &c., &c. Also a Treatise on the 
Practice of the Court in Contentious Business. By Thomas H. 
Tristram, D.C.L., Advocate in Doctors' Commons, and of the Inner 
Temple. Sixth Edition, with great Additions, and including all the 
Statutes, Rules, Orders, &c., to the present time; together with a 
Collection of Original Forms and Bills of Costs. 8vo. cloth. 



TOMKINS AND JENCKEN'S MODERN ROMAN 

COMPENDIUM of the MODERN ROMAN LAW. 

Fdunded upon the Treatises of Puchta, Von Vangerow, Arndts, 
Franz Mohler, and the Corpus Juris Civilis. By Frederick J. 
ToMKiNS, Esq., M.A., D.C.L., Author of the " Institutes of Roman 
Law," Translator of "Gaius," &c , and Henrt Diedrich Jenckbn, 
Esq., Barristers at Law, of Lincoln's Inn. 8vo. 14s. cloth. 



FIELD'S TABLE OF, and INDEX TO, INDIAN STATUTES. 

CHRONOLOGICAL TABLE OF, and INDEX TO, 
THE INDIAN STATUTE BOOK from the Year 1834; with a 
General Introduction to the Statute Law of India. By C. D. Field, 
M.A., LLJ)., of the Inner Temple, Barrister at Law, and of H.M.'s 
Bengal Civil Service Imperial 4to. 42«. cloth. 
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KOUBE'S COFYHOLD ENFRANCHISEMENT MANUAIi.— 

Third Edition. 

y The COPYHOLD ENFRANCHISEMENT MANUAL; 

enlarged, and treating the subject in the Legal, Practical and Mathe- 
matical Points of View ; giving numerous Forms, Rules, Tables and 
Instructions for Calculating the Values of the Lord's Rights; Sugges- 
tions to Lords' Stewards, and Copyholders, protective of their several 
Interests, and to Valuers in performance of their Duties^ and inclu- 
ding the Act of 1858, and Proceedings in Enfranchisement under it. 
By RoLLA Rouse, Eso., of the Middle Temple, Barrister at Law. 
Third Edition, much enlarged. 12mo. 10«. 6d. cloth. 



" This new editinn follows the plan of 
its predecessor, adopting a fivefold divi- 
slon: — 1. The Law. S. The Practice, 
with Practical Suggestions to Lords, 
Stewards and Copyholders. 8. The Ma- 
thematical consideration of the Subject 
in all its Details, with Rules, Tables and 
Examples. 4. Forms. 5. The Statutes, 
with Notes. Of these, we can only re- 
peat what we have said before, that they 
exhaust the subject ; they give to the 
practitioner all the materials required by 
him to conduct the enfranchisement of 
a copyhold, whether voluntary or com- 
pulsory." — Law Timet. 

** yfhen we consider what fftvor Mr. 
Rouse's Practical Man and Practical 
Conveyancer have found with the pro- 



fession, we feel sure the legal world will 
greet with pleasure a new and improved 
edition of his copyhold manual. The 
third edition of that work is before us. 
It is a work of great practical value, 
suitable to lavyers and laymen. We 
can freely and heartily recommend this 
▼olume to the practitioner, the steward 
and the copyholder." — Law Magazine. 

" Now, however, that copy hold tenures 
are being fluently converted into free- 
holds, Mr. Rouse's treatise will doubtless 
be productive of very extensive benefit ; 
for it seems to us to have been very care- 
fully prepared, exceedingly well com- 
posed and written, and to indicate much 
experience in copyhold law on the part 
of the author." — Solicitor^ Journal, 



BENHAM'B STUDENT'S EXAMINATION OUIDE. 

The STUDENT'S GUIDE to the PRELIMINARY 
EXAMINATION for ATTORNEYS and SOLICITORS, and the 
Oxford and Cambridge Local Examinations and the College of Pre- 
ceptors, to which are added numerous Suggestions and Examination 
Questions selected from those asked at the Law Institution. By 
James Erle Benbam, of King's College, London. 12mo. 3s. cloth. 

" The boolc is artistically arranged. It 
will become a akeful guide aud Instructor, 
not ooly to Law Sta^ents, but to every 
Stadent who is preparing for a preliminary 
eaamintftion." — Law Jonrtud. 

<* Mr. fienham baa produced a very 
Qsaful manual for the aid of intending 
candidates at the solicitors' preliminary 
examinations, and ttie Oxford and Cam- 
bridge local examinations. He gives 
many suegestions on all the subjects 
of examination and fall information 
thrreon."— JLmt Eaamuuaion Reporiar, 

"The book is written in a clear and 



agreeable style, and, in spite of a few 
blemishes, will no doubt be round useful 
by tlie class of readers for whom it is 
intended." — Law IdagoMine and Review. 

*' This book is intended for the use of 
those who are abont to undergo the pre* 
liminary examinations for attorneys and 
solicitors and for the Oxford and Cam- 
bridge local examinations. Tl)e student 
may learn from Mr. Benham what he has 
to do and the way to do it. We have no 
doubt that * Benbam*B Student's Exami- 
nation Guide* will be laiyely patronised 
in this examining age." — Stmtdard, 



as 



SAUNDERS' JmAVT OF NEOLXOBNOE. 

A TREATISE on the LAW applicable to NEGLI- 
GENCE. By Thomas W, Saundcirs, Esq., Barrister at Law, 
Recorder of Bath. 1 vol. post 8vo. 9s, cloth. 



DIXON'S ImAVt of partnership. 

A TREATISE on the LAW OF PARTNERSHIP. By 

Joseph Dixon, of Lincoln's Inn, Esq., Barrister at Law, Editor of 
" Lush's Common Law Practice." 1 vol. 870. 22s. cloth. 



'* Mr. Dixon's mannal on the law of 
ptrtnenhip will be an acceptable addition 
to the shelves of onr law libraries, whilst 
from its portable sise it will be equally 
useful as a eoropaoion in Court, lie has 
evidently bestowed upon this book the 
same conscieotioas labour and painstaking 
industry for which we had to compliment 
him some months since when reviewing 
his edition of ' Lush's Practice of the Su- 
perior Courts of Law.' and. as a result, he 
has produced a clearly written and well- 
arranged manual upon one of the most im- 
portant branches of our mercantile law.*' 
Itmw Journal, 

** Mr. Dixon has done his woric well. 
The book is carefully and usefully pn- 
lpn%A,**—Solieit9r»* Jotamal, 

** Mr. Dixon enters into all the condi- 
tions of partnerships at common law, and 
defines the rights of paitners among them- 
selves ; the rights of the partnership 
against third persons ; the rights of third 
persons against the partnership; and the 
rights and liabilities of individuals, not 
actually partners, but liable to be treated 
by third persons as partners."— Ti'hm/. 

*' W eheartily recommend to practitioners 
and studenu Mr. Dixon's treatise as the 
best exposition of the law we have read, 
for the arrangement is not only artistic, 
hut conciseness has been studied without 
sacrifice of clearness. He sets forth the 
principles upon which the law is based as 



well as the cases by which its application 
is shown. Hence it is something more 
than a digest, which too many law books 
are not: it is really an essay."— £«» Times. 
** The appearance of this volume at the 
present time is very opportune. Mr. Dixon 
has done wisely in limiting his wor^ to 
private partnerships. The law of public 
companies is now a distinct matter, and 
each subject has attained a magnitude 
which renders its separate treatment de- 
sirable. The law of partnerships at com- 
mon law, as it is established by the latest 
decisions, will be found concisely stated in 
these pages. The matter is well arranged 
and the work is carefully executed."— 

'* It is with considerable gratification 
that we find the subject treated by a writer 
of Mr. Dixon's reputation for learning, ac- 
curacy and painstaking. Mr. Lindley's 
view of the subject is that of a philoso- 
phical lawyer. Mr. Dixon's is purely and 
exclusifely practical from beginning to 
end. We imagine that very few questions 
are likely to come before the practitioner 
which Mr. Dixon's book will not be found 
to solve. Having already passed our opi- 
nion on the way in which the work is cax«> 
ried out, we have only to add, that the 
value of the book is very materially in- 
creased by an excellent marginal summary 
and a very copious index."— £«a» Mmgw 
tint mmd Rtvitm, 
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MB. JV«TIOB I.UaH'B OOHMON lAW PKACTICB. 
By DIXON.— Third Edlttmi. 

LUSH'S PRACTICE of the SUPERIOR COURTS of 
COMMON LAW at WESTM INSTER, in Aclioni and Proceedings 
orer which they haTe a common Juriadictian : with Introduclorj 
TreatUe* re«pecting Partiea to Actions; Attoniiei and Town Agents, 
their Qnalificatiani, lUgbta, Dutiei, Privileges and Disabilities; the 
Modeof Suing, whelber in Person or by AtEorney, in Formll Puuperis, 
8ie. &c. Ac; and an Appendix, containing the authorised Tables of 
Costs and Fees, Forms of Proceeding* and Writs of Execution. 
Third Edition. By Josefh Dixoh, of Lincoln's Inn, Esq., Barrister- 
at-Law. 2 roll. 8to. 46i. cloth. 



■I fint haod. and noi iodlRCtIr, 



nitihllh bnt 10 edllu 
till, ■mn diScnll. V 

Vtlitd ia ultOhlg iIh I 



'nmruiim.' Ai firu ihesnalchiDSu 
Ollginml track. H'e hu idoIWil Mr. Lnili't 
■liont >nd >^<'ji'»> ^i* "fM li([iT^ 
vhilt vort.wbiebconuiat Jujj«li«l,ia) 

tnlarscd. Allogeiher. both In wlut ht 
hu omllled ind wIiri ht bu uldcd, Mr. 
DiiDD hu beu (sldcd by Msnd djien- 

bli work - ihi^aEb,' •»! b«riiiH hr bat 
b™™. oF iiw'profSii«."-i£tiW 



me'tl|F*>it<ottlii, i[^llwsil?arui>d,°iu 



pguiian."— £«■ Timu. 



5,:rs:-!.5 



onglii.l tdiHon'Sf S. Prtc;!™ .^ not Jiiwlylo'hi J^''Sf !hi^ trt Ti 
upon th* KCDsd idltloD pablllbed in Ibe U ibr inint llmt inenks loLu 
>ur lew. At Mr. Lntb'i heivT DTDfri- tfr. tllion'n conKlenliinii labour 



MESSRS. BUTTERWORTH, 7, FLEET STREET^ E.C. 13 I 



BAINBRIOOB ON MINES.— Third Bdltton. 

A TREATISE on the LAW of MINES and MINERALS. 
By William Bainbridgr, Esq., F.G.S.-, of the Inner Temple, 
Barrister at Law* Third Edition, carefully revised, and much 
enlarged by additional matter relating to Rights of Way and Water 
and other Mining Easements, the Construction of Leases, Cost Book 
and Genera] Partnerships, Injuries from Undermining and Inunda- 
tions, Barriers and Working out of Bounds and Disputes with Work- 
men. With an Appendix of Forms and Customs, ajid a Glonary of 
English Mining Terms. 8vo. 30s. cloth. 

•nd the additions and conectioos made in 
the volame before us faniish ample evi- 
dence of the fact. It may be also stated 
that this book, being priced at SOf., has the 
exceptional character of being a cheap law 
publication."— X«v Jtmntml, 

" Mr. Bainbridge was, we believe, the 
first to collect and jmblishi in a separate 
treatise, the Law of Mines and Minerals, 
and the work was so well done that his 
volume at once took its place in the law 
library as the text book on the subject to 
which it was devoted. This work must 
be already familiar to all readers whose 
practice brings them in any manner in 
connection with mines or mining, and they 
well know its value. We can only say of 
this new edition that it is in all respects 
worthy of its predaeeaaora.' *—Lsm 'Ittmtt, 



** After an interval of eleven years w« 
have to welcome a new edition of Mr. 
Bainbridgii's work on Mines and Minerals. 
It would be entirely superfluous to attempt 
a general review of a work which has for 
so long a period occupied the position of 
the standard work on this important sub- 
ject. Those only who, by the nature of 
their practice, have learned to lean upon 
Mr. bainbridgc as on a solid staff, can 
appreciate the deep reaeaoch, the admirable 
method, and the crraceful style of this 
model treatise. Therefore we are merely 
reduced to the enquiry, whether tbe law 
hfLUf by force of statutes and of judicial 
decisions^ undergone such development, 
modification or chanxe since the year 1856 
as to justify a new edition ? That question 
may be readily answered in the affirmative ; 



LOVBSY'S IiAW OF MASTERS AHD "VORKMEK. 

{DtcNeated^ bf permittiont fo Lord St. Zeonortb.) 

The LAW of ARBITRATION between MASTERS and 

WORKMEN, as founded upon the Councils of Conciliation Act of 

1867 (30 & 31 Vict. c. 105), the Master and Workmen Act (5 Geo. 

4, c. 96), and other Acts, with an Introduction and Notes. By 

C. W. LovEST, Esq., of the Middle Temple, Barrister at Law. 

12 mo. 4«. cloth. 

** I think you have bestowed much atten- uselol aotM."—Lord St, Isammrit, 
tiou upon the later statute* and added some 



FINLA80N ON HEREDITARY DIGNITIES. 

A DISSERTATION on the HISTORY of HEREDI- 
TARY DTGNITIES; particularly as to their course of Descent 
and theit Forfeiture by Attainder; with Special Reference to the 
Earldom of Wiltes, By W. F, Finlason, Esq., Barrister at Law. 
8vo. 5s. cloth. 

" As an inquiry' into an important fully the modes in which dignities may 

question of peerage law. it cannot fail be forfeited. We heartily recommend 

to haye much interest for not a few it as a pleasant study to laymen and 

readers."— Zaw MagaUnt, lawyers.^'— Xoir Timu. 

*' Mr. Finlason discusses very ear«- 
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ImBWIB'B IMTRODUCmON TO BQVXTY DRAFTZNO. 

PRINCIPLES of EQUITY DRAFTING, with an 
APPENDIX of FORMS. By Hubert Lewis, B.A., of the Middle 
Temple, Barriiter-at-Law, Author of " Principlei of ConveyaDcin^ 
explained and Illustrated." Post Svo. 1 2f . cloth. 

•»* 2%i« Workf intended to explain the general principlei of Eqtdly DrctfHng^ as wHl om 
to exemplify Pleadings of the Court of Chaneerp, will be us0U to lawyers retort- 
ing to the Neva Equity Jurisdiction of the County Courts. 

*' PraeUeallj tha rnUt that applir to the 
draftinf and raadiDv of billa vfll apply to 
the eompoaition of the Coancy Court docn- 
ment that will b« sabaiitutcd for tha bill. 
Mr. Lawis'a work ia thcrafora likely to 
haye a much wider circle of readers th^n 
he could have anticipated when he com- 
menced it, for almost every pave will be 
applicable to County Court Practice, 
should the bill, in any shape or under any 
title be retained in the new jurisdiction,— 
without it we fear that equity in the County 



Courts will be a mass of uncertainty.— 
with it every practitioner must learn the 
art of equity drafting, and he will find no 
better teacher than Mr. Lewis."— £«v 

*' We have little doubt that this work 
will soon gain a very favourable place ia 
the estimation of the Profession. Jt is 
written in a clear and attractive style, and 
is plainly the resnlt of much thoa|rhiful 
and conscientious labour.*'— X.«« Jimgm' 
SIM rnnd Review. 



JmBwib'b introduction to conveyancino, 
PRINCIPLES of CONVEYANCING EXPLAINED and 
ILLUSTRATED by CONCISE PRECEDENTS. With an Appendix 
on the Effect of the Transfer of Land Act in Modifying and Shortening 
Conveyances. By Hubert Lewis, B. A., late Scholar of Emman. Coll. 
Cambridge, of the Middle Temple, Barrister-at-Law. Svo. 18<. cloth. 

"Mr. Lewis is entitled to the credit knowledge of the various subjects treated 



of having produced a very useful, and, at 
the aame time, original work. This wi^l 
appear from a mere outline of his plan, 
which ia very ably worked out. The 
manuer in which his dissertations elu- 
cidate his subject b clear and prac- 
tical, and bis expositions, with the 
help of his precedents, have the best of 
all qualities in such a treatise, being 
eminently judicious aud substantial. 
Mr. Lewis's work is conceived in the 
right spirit. Although a learned and 
goodly volume, it may yet, with perfect 
propriety, be called a * handy book.' It 
is besides a courageous attempt at legal 
improvement; aud itis,periiaps. by works 
of such a character that law reform may 
be best accomplished.**— Zow Mageune 
and Reviem, 

** By the diligent and painstakuig stu- 
deiit who has duly mastered the law of 
property, this work will undoubtedly be 
hailed as a very comprehensive exponent 
of the Principles of Conveyancing.*'— 
Leguleian, or Artieted Clerki Magaune, 

"The perusal of the work has given 
us much pleasure. It shows a thorough 



of, and is clearly and intelligibly written. 
Students will uow not only l>e able to 
become pioficient draftsmen, but, by care- 
fully studying Mr. Lewis's diasertationa, 
may obtain an insight into the hitherto 
neglected Principles of ConveyanciDg.** 
—Legal EaenUner, 

** On the whole, we consider tlmC the 
work is deserving of high praise, bolli 
for design and executi >n. It is wholly 
free from the vice of bookmaking, and 
indicates considerable jeflection and 
learning. Mr Lewis has at all events 
succeeded in producing a work to meet 
an acknowledged want, and we have do 
doubt he will find many grateful readers 
amongst more advanced, not less than 
among younger students.** — Solieitore* 
Journal and Reporter. 

** Mr. Lewis has contributed a valuable 
aid to the law student He has condensed 
the Practice of Conveyancing into a shape 
that will facilitate its retention on the 
memory, and his Preredents are usefully 
arranged as a series of progressive lessons, 
which may be either used as illustrations 
or exercises.*' — Lam Times, 
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MOSEtiY'B ARTIOLEO OtiBRKS' HAKDY BOOK. 

A PRACTICAL HANDY BOOK of ELEMENTARY 
LAW designed for the uie of ARTICLED CLEltKS, with a course 
of Study, and Hinti on Reading for the Intermediate and Final 
Kxuininalioni. By M. S. Mokely, Solicitor, Clifford's Inn Frizemau, 
M.T. 1867. 12D10. 7i. cloth. 
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OKAMT'a I>&W OP BAinCtMO.-SM«ad Edition kr Plaker. 

GRANT'S LAW of BANKERS and BANKING and 
BANKS of ISSUE, Limited and Chari«red, tnd Winding-up; 
Director!, Managan and Officer! ; and ibe Law ai to Chcquei, Circular 
Note* or Letlen of Credit, Baok Notea, Excfaeqoer Bills, Coupona, 
Depoiiti, &c (Appendix contain! the Bank Notes Issue Bill, and 
Reason! for Bill, and Official Bank Retuma). Second Edition. Bj 
R. A. FiiHBK, E«q., of the Middle Teitiple, Barrister at Law, 8to. 
21(. cloth. 

m TMj iniich th> In hu Iweii called tm md nrr abl^ 






nmpMttit 10 tnat U» i 



rallsilonUkgilii 



a tnstlH on lhl> btueb at 



bu lane Imn felt both bj (be pro 



puiy. ihould tw wltlioul it."— JTimM 



DAVIS'S tJ^W or MA8TBB AND BBSVANT. 

THE MASTER AND SERVANT ACT, 1867: with 
in Introduction, Notes and Forms, Tablei of Offences, and an Index. 

S~ ' Jaues Edv«hd Davis, Esq., Barrister at Law. Stipendiary 
agistrate for Stoke-upon-Trent. 12iuo. 6t. cloth. 
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DAVXS'9 OOyNTY OPURTS PBAOTXCB AND BVIDENOS.— 

Third Edition. 

A MANUAL of the PRACTICE and EVIDENCE in 

ACTIONS and other PROCEEDINGS in the COUNTY COURTS, 

including the PRACTICE IN BANKRUPTCY, with an Appendix 

of Statutes and Rules.. By James Edward Davis, of the Middle 

Temple, Esq., Barrister at Law. Third Edition, considerably enlarged. 

One thick volume. Royal 12mo. 28«. cloth. 

*«* This is the mly Work on the County Courts tehkh gives Forms of Plaints and treats 
fully of the Law and Evidbwx in Actions and other Proceedings m these Courts. 



DAVIS'S COUNTY COURTS ACTT, 1807. 

THE COUNTY COURTS ACT, 1867; and the Pro- 
visions of the Common Law Procedure Act, 1854, relating to Dis- 
covery, Attachment of Debts and Equitable Defences applied by 
Order in Council to the Coiunty Courts. Edited, with Notes and 
Introduction and a Chapter on Costa, together with all the New 
County Court Rules«by Ji^njes Edward Davis, Esq., Barrister at Law. 
Royal 12mo. 12s. cloth. 

DAVIS'S OOUNTY CH»URTS BQUITABXiE JURISDZCITION. 

THE ACT to CONFER on the COUNTY COURTS 
a LIMITED JURISDICTION in EQUITY, 28 & 29 Vict. cap. 99, 
with the New Rules, and the Forms and Costs of Proceedings ; also 
Introductory Chapters, copious Notes and a full Index. By James 
Edward Davis, Esq., of the Middle Temple, Barrister at Law. 
Royal 12mo. 5 s. cloth. 



DAVIS'S -UAW or BSGXSTRATION AND EI^BCTXQNS^ 

A MANUAL of the LAW of REGISTRATION and 
ELECTIONS : with a SUPPLEMENT comprises the Cases on Ap- 
peal, 1868-1969; the Rules and Cases relating to Election Petitions; 
the Poor Rate Assessment Act, 1869 ; and a complete Index to the 
whole Work. By James Edward Davis, Esq., Barrister at Law. 
12mo. 15s. doth. 

duties by the officials."— Zatr Journal, 

" He has done well. In its way, Mr. 
Davis's woiicwillbe exceedingly useful, 
for it Is edited with Ms usual care, printed 
in ezeellent style, and published in a 
ipost Qonvefilent (orm."— Xate Times, 

" An able summary of the law of 
representation."— ^Stendard. 

"The reputation which Mr. Davis 
enjoys as an able and conscientious 
lawyer affords the surest guarantee that 
the work xajs.y be zelied on."— iSter. 



" A work which in our judgment is 
the handiest and most useful of the 
'manuals' which the Reform Act of 
Ili67 has brought into existence." — Lan 
Magazine, 

" We think thU the best of the now 
numerous works on this subject." — 
Solicitor^ Journal. 

** No one comes forward with better 
credentials than Mr. Davis, and the book 
before us seems to possess the qualities 
essential to a guide to a discharge of their 

•»• The SUPPLEMENT may be had separately, price 8*. sewed. 
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CIJkRK'8 DIGEST OF THE HOUSE OF laORDS CASES. 

A DIGESTED INDEX to all the REPORTS in the 
HOUS£ of LORDS, from the Commencement of the Series by 
Dow, in 1814, to the end of the Eleven Volumes of House of Lords 
Cases; with references to more recent decisions. By Charles 
Clark, Esq., of the Middle Temple, Barrister, Reporter by Appoint- 
ment to the House of Lords. 1 vol., royal 8vo. 3 Is. 6d, cloth. 
** The decisions of the supreme trl- lions of meze precedent. The acknow- 
ledged eminence of the noble and learned 
persons by whom the decisions have been 
pronounced, gl?es them a value beyond 
their official authoritativeness. It is 
hoped that this digest will have the effect 
of making the profession at large fami> 
liarly acquainted with them." — Prefi»^ 
lory NoHce, 



bnnal of this country, however authori- 
tative in themselves, were not, until of 
late years, at all familiar to the great body 
of the legal profession, the early reports 
of them being in the hands of but few 
persons. In that tribunal, more than in 
any other, questions can be considered, 
as they have been, upon purely legal prin- 
ciples, fteedfrom the fetters and obstruc- 



BARRY'S PRACTIOE OF CONVEYANCING. 

A TREATISE on the PRACTICE of CONVEY- 
ANCING. By W. Whittakbr Barry, Esq., of Lincoln's Inn, Bar- 
rister-at-Law, late holder of the Studentship of the Inns of Court, 
and Author of " The Statutory Jurisdiction of the Court of Chancery." 
8vo. 18<. cloth. 

Contents. 
CHAr. I. Abstracts of Title.—CHAP. 2. Agreements.^CHAP. S. Particulars and 
Conditions of Sale.— Chap. 4. Copyholds.— Cha». 5. Covenants.— Chap. 6. 
Creditors' Deeds and Arrangements. — Chap. 7. Preparation ol Deeds. — Chap. 8. 
On Evidence. — Chap. 9. Leases. — Chap. 10. Mortgages. — Chap. 11. Partner- 
ship Deeds and Arrangements. — Chap. 12. Sales and Purchases. .^-Chap. 18. 
Settlements.— Chap. 14. Wills.— Chap. 15. The Land Registry Act, 25 fr 26 
Vict. c. 53.— Chap. 16. The Act for obtaining a Declaration of Title, 25 U 26 
Vict. c. 67. — Index. 



** This treatise supplies a want which 
has long l>een felt. There has been no 
treatise ou the practice of conveyancing 
issued for a long time past that is ade- 
quate for the preseut requirements. Mr. 
Barry's work is essentially what it pro- 
fesses to be, a treatise on the practice of 
roDveyancing, in wliich the theoretical 
rules of real property law are referred to 
only for the purpose of elucidating the 
pmctice. The treatise, although capable 
of compression, is the production of a 
person of great merit and still greater 
promise." — Soticitort* Journal. 

" The author of this valuable treatise 
OD conveyancing has most wisely devoted 
a considerable part of his work to the 
practical illustration of the working of 
the recent Statutes on Registration of 
Title, and for this as well ab for other 
reasoiiS we feel bound to strongly recom- 
mend it to the practitioner as well as the 
student. The author has proved himself 
to be a master of the subject, for he not 
only gives a most valuable supply of prac- 
tical suggestions, but criUcis<'S them with 



much ability, and we have no doubt that 
his criticism will meet with general ap- 
proval." — JLov Magantu, 

** Readers who recal the instruction 
they gathered from this treatise when 
published week by week in ttie pages of 
the ' Law Times' will be pleased to learn 
that it has been re-produced in a hand- 
some volume, which will be a welcome 
addition to the law library. Thie informa- 
tion that the treatise so much admired 
may now be iiad in the more convenient 
form of a book will suffice of itself to 
secure a large and eager demand for it." 
— ZrfHv Times. 

*'The work is clearly and agreeably 
written, and ably elucidates the subject 
in hand." — Jtuticeo/the Peae§. 

** We must content ourselves with the 
statement that the present is a work of 
very great ability. There b no modern 
work which deals with precisely the 
same subject, and we have no doubt 
whatever that this will prove a book of 
very great value both to the practitioner 
and to the student at law." — Atkenmum. 
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A SELECTION of LEADING CASES on the LAW 
relating to REAL PROPERTY, CONVEYANCING, and the 
CONSTRUCTION of WILLS and DEEDS; with Notes. By 
OwBN DAViea Tudor, Egq., of the Middle Temple, Barrister at Law, 
Author or " Leading Cases id Equity." Second Edition, One thick 
vol., royal Svo., 42(. cloth. 

•■Il«S*roii<lBdllionl«i»wl>«foreot, "In Ibi. i>» rdition, Mr. Todor hit 
(Ddocrobk toMjtl».tll»»>i>Fci- nnrnlljoiiied h>i dmh in .ccordii'cE 

Indnsu-ii at liavs lifeo nhililicd b; Hr. Aed ar tiUndrd th* Uv u i^ttIihiiIj 



■II tb« principln of our ml pio|Kiiy "Tliti wrl[-kiHiirD 

the nuinttoui Ifgal doctrlDU to whkb wiih iu v"tt* troiD 

trcmmeDt of all ihrM iobjccts. » COO' ■■ « repertory of cm 

plicatrd ■ltd >o Tkritd.we tccord our tnmniBrj of tlia l»w 

iloua of any impoTtaDl GHet relative ID author hai brau|lil di 

tbe variomlfraikchrtor tli« lawconprited lateM period, and ftl 



BRO\7NINQ'S DIVOBOB AND SIATRIHONIAIi PBAOTICE. 

THE PRACTICE and PROCEDURE of the COURT 
for DIVORCE AND MATRIMONIAL CAUSES, including the 
Acts, Rulen, Orders, Copious Notes of Cases and Forms of Practical 
Proceedings, with Tablet of Costa. By W. Ernst Browhino, Er- 
of the Inner Temple, Barrister- at-law. Post 8to. 8<. cloth. 

leu^b«^<'''>!ie*pruli«Df'°lh' UI>or« the r^iw^eua.' which ^^^ 

"l?thefutnntdii!«<intdMtdv<th<hi .bvHf." 
■anecare and abill(]r,1hit haTe been ha- " A voA of Tai7«uld«ilit( mtrll 

Vlaca •• lit Pnctic* of tba UlTona nnjlk whM Ih* lairyer and Ibe imctilii 
CoBit."— Jan'M. nosite."— J« Mtrmiimt mmi Raitm. 
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CHfllBTIB'B ORABB'S OONVBYANOING.—Flflh Bditlon, 

•by 8h«lford. 

CRABB'S COMPLETE SERIES of PRECEDENTS 
in CONVEYANCING and of COMMON and COMMERCIAL 
FORMS in Alphabetical Order, adapted to the Present State of the 
Law and the Practice of Conveyancing ; with copious Prefaces, Obser- 
vations and Notes on the several Deeds. By J. T. Christie, Esq., 
Barrister-at-Law. The Fifth Edition, with numerous Corrections and 
Additions, by Leonard Shelford, Esq., of the Middle Temple, 
Barrister-at-Law. Two vols, royal 8vo , 3/. cloth. 

*«* TMs work^ whkh embraeet both the Principles cu ufdl at the PracHee of Coaveifancuiif, 
Cfmt«itu liktwiee every deeoription qf Form wanted/or Commercial Purpoatt, 

m 

GzNX&AL Table of Hxaps ov Pbsfacxs avd Fobmb. 

Abstraett. — Accounti. — AcknowledgmentB.-r-Acguittances. — Admittances.— Affldit- 
viti, Affirmations or Declarations. — Agreements : to relinquish Business : to 
Guarantee : for a Lease : before Marriage : for a Partition : between Principal and 
Agent : for the Sale and Purchase of Estates : for Sale of Copyhold Estates : for 
Side of Leaseholds : for Sale of an Advowson. — ^Annuity : secured on Copyholds. 
— Annuities : Assignments of. — Appointments : of Guardians. — Apportionment. 
— AppreatiCMbip : to the Sea Sewioe : to an Attorney : Assignmect oif.'-Arbi- 
tration : Award. — Assignments : Bonds : Leases : Patents : Pews : Policies of 
Insurance : Reversionary Interests. — Attestat^ions. — Attornments. — Auctions : 
Particulars of Sale. — Bargains and Sales : of Timber.— Bills of Sale of Goods. — 
Bonds : Administration : Receiver pending Suit : Post Obit : Stamps on.— Cer- 
tificates. ^-Composition : Conveyances in Trust for Creditors.— Conditions: of 
Sale.— Confirmations.— Consents. — Copartnership: Dissolution of Copartner- 
ship. — Covenants : Stamps on : for Production of Title Deeds.- Declarations. — 
Deeds : I. Nature of Deeds in General : II. Requisites of a Deed : III. Formal 
parts of Deeds : IV. Where a Deed is necessary or otherwise : V. Construction 
of Deeds : VI. Avoiding of Deeds : VII. Proof of Deeds : Vill. Admission of 
Parol Evidence as to Deeds : IX. Possession of Deeds : X. Stamp Duty on Deeds. 
—Defeasances.— Demises.— Deputation. — Disclaimers.- Disentailing Deeds. — 
Distress : Notices of.— Dower.— Enflranchisements.— Exchanges.— Feoffinenti. 
—Further Charges.— Gifts.— Grants.-GranU of Way or Road.— Indemnities.— 
Leases : I. Nature of Leases in General : II. Requisites to a Lease : III. Parts 
of a Lease : IV. Incidents to a Lease : V. Stamps on Leases. — Letters of Credit. 
—Licences. — Mortgages: of Copyholds: of Leaseholds: Transferor: Stamp 
Duty on.— Notes, Orders, Warrants, &c.— Notices : to Quit.— Partition.— 
Powers : of Attorney. — Presentation. — Purchase Deeds : Conveyance of Copy- 
holds : Assignments of Leaseholds : Stampson.— Recitals.— Releases or Convey, 
ances : or Discharges. — Renunciations or Disclaimers.— Resignations. — Revoca* 
tions.— Separation. — Settlements : Stamp Duty on.— Shipping : Bills of Lading : 
Bills of Sale: Bottomry and Respondentia Bonds : Charter Parties. — Surrenders. 
—Wills : 1. Definition of Will and Codicil : 2. To what Wills the Act 7 WilL 4 
ft 1 Vict. e. 26 does not apply : 3. What may be disposed of by Will : 4. Of the 
capacity of Persons to make wills : 5. Who may or may not be Devisees : 6. Exe- 
cution of Wills : 7. Publication of Wills : 8. Revocation of Wills : 9. Lapse of 
Devises and Bequests : 10. Provisions and Clauses in Wills : II. Construction of 
Wills. 



"In csrefalnesswehave iaUai a second 
Crabb, in erudition Crabb's superior: and 
the resalt is a worlc of which the orinoal 
aothor would have been proud, conld it 
have appeared under his own auspices. It 
IS not a book to be Quoted, nor indeed 
conld its merits be exhibited by quotation. 
It is essentially a book of practice, which 
can only be described in rude outline and 
dismissed with applause, and a recommend. 



ation of it to the notice of those for whose 
service it has been »o laboriously com- 
piIed."-X«w Times. 

" Mr. Shelford has proved himself in 
this task to be not unworthy of his former 
reputation. To those familiar with his 
other works it will be a sufficient recom- 
mendation of this work that Mr. tthelford'a 
Dame appears on the title-page; if there 
be any who are not well acquainted with 
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dcvoIlDff BPVH UltDllnn UilaniBmlinlqck 
wiwkt b> lonu of I eokiiiAECiftl lumn. 
Ot HHHil with Ih* lnudwulT pnctd- 
inK (diiioa Ihu Kr, Sbtlranl kii tiit cod- 
■Jdcnbtr iBpnpvHl Ijw efairuoer 4f tfa« 
waA.bttklalhaimAcuud in (>i« fotins. 



a*ira^ Hr.'i£iKidhu nodtralud'ilie 
vSUnik, udSu ilvu i[ u (ddliioD J 
Tilu. On til* wWa lb* two vgLunta or 

aitnil Id i uucitor'ii MKm. PRHiniBR > 
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Jim., PMBOEDBNTa IN PI.EASINGI.~4rd EdlUon. 

CHITTY, Jdn., PRECEDENTS in PLEADING; with 
copioui Nolei on PMcliee, Plniding and Evideuee, hy the late 
Joseph Cbittt, Juik, Esq. Tb'ad Edilian. By the late ToursoH 

CKITTT,E9q,a»dbyLEOFKIcTElIFLB,H.G.WlLI.tAW»,andCBAHLU 

Jeffekt, Eaqn., Barriiletaal Lair. Complete in one vol.royalSvo.SSi, 
cloth. (Part II. may be had separately, IS5. cloth, to complete aela.) 



ili>BUttrhHriJltliiiiuc<>BH>™'>»n"> vhukuiwi 
wba h™ H«r" — ■*■■- --'-" 



««*. _- I with lees «< 

tudatuatHHwInlom. On%t u onci 

CUT* h*« Hco npcndcd bjtiim D«kip«trBl Jotnml 

viXvm, ud lu sHfiluH, u htnbifiin. 
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lUiTBAM ON THB I.AW OF WINDOW IiIORTS. 

A TREATISE on the LAW of WINDOW LIGHTS. 
By FajiiTcia Ljiw Latbam, of the Inner Temple, Etq., Batriater at 
Law. Poit Sto. lOi. ckth. 



Iditlou Tlie woit Id 



and Mr. Lathin baa >ii< 
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OHADWICK'8 PROBATE COURT MANUAL. 

EXAMPLES of ADMINISTRATION BONDS for the 
COURT of PROBATE ; exhibiting the principle of various Grants 
of Administration, and the correct mode of preparing the Bonds in 
respect thereof; also Directions for preparing the Oaths; arranged 
for practical utility. With Extracts from Statutes ; also various Forms 
of Affirmation prescribed by Acts of Parliament, and a Supplemental 
Notice, bringing the Work down to 1865. By Samuel Chadwick, 
of Her Majesty's Court of Probate. Royal 8vo. 12«. cloth. 



" We andeitake to tit^ that the poMcaaion 
of thia volume by practitionera will prevent 
many a hitch aod awkward delay^ jprovok- 
iog to the lawyer himaelf and aimcalt to 
be aatiafactorily explained to the clienU." 
—Lmw Maga»in« 0nd Review, 

** J'he work ia principally deainied to 
aare the profeaaion the neceaaity orobtaiu- 
iog at the regiatriea information aa to the 
preparing or filling up of bonda. and to pre- 
▼ent granta of admintatration and adminia- 
tnttionwith the will annexed being delayed 



on account of the defective filling up of 
anch inatrumenta."— ^/tcfVor/' JomnuU, 

" Mr. Chad wick*8 volume will be anecea- 
aary part of the law library of the practi- 
tioner, for he haa collected precedenu that 
are in conatuit requirement. This is purely 
a book of practice, but therefore the more 
valuable. It tells the reader what /«. do. 
and that ia the information most required 
after a lawyer begina to practiac.*'— Xaacr 
Tiwttt, 



FZSHBR'B aEMERAXi ZJkW OF MORTOAaB.-8econd Bdlt. 

The LAW OF MORTGAGE, and other Securities 
upon Property. By William Richard Fishbh, of Lincoln's Inn, 
Esq., Barrister at Law. Two vols. . Royal 8vo. S5f. clotli. 



" For a length of time it hat been re- 
ceiyed at the heat text book on the law 
of mortgages, and it has recently received 
the honour .of a second edition. We 
have never been niggards towards Mr. 
Fisher's very laborious, learned and use- 
ful treatise, and we still see no reason 
to retract those commendations or to 
reduce their measure. His book tho- 
roughly deserves the character it has 
won of being the only good and com- 
plete repertory we have of the law of 
mortgages, and other securities upon 
property." — Law Magazine. 

'^As the subject-matter of the treatise 
has been so extended, it is scarcely sur- 
prising that the work has swollen f^om 
a moderately sized volume in the first 
edition to two closely printed octavo 
volumes, comprising, with Appendix 
and Index, nearly 1,200 pages In the 
second. But though the work has 
become larger, it cannot be said to be 
prolix ; fin the contrary, the Author's 
9onclusiQns are laid dowji clearly and 
concisely, and are not overloaded with 
lengthy statement of cases. The book 
is divided Into paragraphs, which are 



numbered, and this course affords, when 
incidental mention is -made of any ques- 
tion, a ready means of reference to the 
more full discussion of the same matter 
in another part of the work. In fine, 
the work has evidently been prepared 
with great care, and cites the later 
authorities accurately. The new edition 
of Mr. Fisher's work will be found very 
useful to the practitioner, and will sup- 
ply a want that has long been felt." — 
Solieiior^ Journal. 

" Whatever may have been the merits 
of the papers recently submitted to the 
Digest of Law Commissioners by other 
competitors, we think the profession will 
feel more than satisfied at the selection 
of Mr. Fisher as the successful candi- 
date on the subject of Mortgage. The 
appearance of his full and elaborate 
treatise on this subject simultaneously 
with the announcement of the Commit- 
tioners' decision, gives, as it were, a 
material giiarantee of Mr. Fisher's com* 
petency lor undertaking that depart- 
ment of the work which we presume 
will be assigned to him. The second 
edition of this book, comprised in two 



MESSRS. BUTTER WORTH^ 7, FLEET STREET, B.C. 23 



Flsber's General lAmr of fHortgWig^—eontinued. 



Yolumes of royal octavo, has little be- 
yond its paternity to identify it with 
the original volume which appeared in 
1856. If we speak of th? author's first 
essay as merely tentative and meagre 
and partial, it is only to draw particular 
attention to the very complete arrange- 
ment and copious detail of the edition 
now before the public. . . These chapters 
taJcen together evince that laborious 
research and accuracy which, more than 
any other qualification, is required of a 
text writer, and we doubt not that the 
excellence of the work will receive its 
due appreciation at the hands of the 
profession. A word in conclusion is 
due to the clearness and simplicity 
which pervades Mr. Fisher's writing. 
If his language is too often bold and 



devoid of grace it is never obscure, and 
we think that the absence of attractive 
composition will not in these days be 
accounted a demerit in a treatise de- 
signed solely for professional purposes, 
which possesses the essential qualities 
of accurate learning and lucid arrange- 
ment." — Law Journal. 

" The labour bestowed upon it by Mr. 
Fisher will be best understood by this 
fact. The mere list of cases cited in the 
text fills forty-three pages In double 
columns, and the list of statutes and 
orders cited occupies fifteen pages. We 
conclude by commending this work 
equally to the practitioner and the stu- 
dent ; it will be invaluable to the former 
for reference, to the latter for reading 
and digesting." — Law Times. 



HUNTER'S SUIT IN EQUITY.— Fifth Edltton. 

AN ELEMENTARY VIEW of the PROCEEDINGS 
IN A SUIT IN EQUITY. With an Appendix of Forma. By 
Sylvester J. Hunter, B.A., of Lincoln's Inn, Barrister at Law^ 
Fifth Edition, by G. W. Lawrancb, M.A., of Lincoln's Inn, 
Barrister at Law. Post 8vo, cloth. 



HUNT'S BOUNDARIES, FENCES AND FORESHORES. 

Second Edition. 

A TREATISE on the LAW relating to BOUN- 
DARIES and FENCFS, and to the RighU of Property on the Sea 
Shore and in the Bed of Public Rivers and other Waters. Second 
Edition. By Arthur Joseph Hunt, of the Middle Temple, Esq., 
Barrister at Law. Second Edition. 12mo. 12s. cloth. 



<* There are few more fertile sources 
of litigation than those dealt with in 
Mr. Hunt's valuable book. It is suffi- 
cient here to say that the volume ought 
to have a larger circulation than ordi- 
narily belongs to law books, that it ought 



to be found in every country gentleman's 
library, that the cases are brought down 
to the latest date, and that it is care- 
fully prepared, clearly written, and well 
edited.'*— Xoie Jifagcume. 
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24 LAW WORKS PUBLISHED BT 

QAIUB' BOMAM I^W.— By TOmklns >n« IianMn. 

(JMlcoMJ l)r ftrmtuimi Id Lcnl Ckataaar Batiurbj.i 

THE COMMENTARIES of GAIUS on the ROMAN 
LAW: with an Eogliih Translation and AnDotatioas. ByFaEOEBict 
I. TonKtHi, Eiq., M.A., D.C.L.,aDd Willmu Gkobqe Leuom, Esq., 
LL.B., Bnmilm-aVLaw, of Lincoln'! Inn. Sro 27i. extra ciotb. 



wTMr. UmwluTi •iMDicd thilr luk, " A* irutluio* li uirfglly, eucaiid 
ta (k* *l4dx of Bahii haw, ud daHrr* ItlarKlon whu'h Uia lul hiir^BflHory £u 



KBBB'B ACTION AV fcAW^TUrd EdlUcm. 

An ACTION at LAW: being an outline of ihe JURIS- 
DICTION of the SUPERIOR COURTS of COMMON LAW, 
»itb an Elementary View of the Proceeding! in Actioni thGreio, By 
RoBMiT Malcolm Kcb*, LL.D., Barrister at Law ; now Judge of the 
SheriB"! Court of the Ci^ of London, The Ttiird Edition. 12mo. 
ISi. oloth. 

A "Thli li lui die t-wk in put Icta • Sla- 
vic fouli^. Wi^»> hU'ocex^o >>^'<> tii" 
a- jmiior brtUiRD.*'— Lm/nst. 

"Ht.Buhu SnuG ku provtd bimtlt 

CB LftLn tha rtPQlilUiD it hul lURjidf tc- 



ODTIAB AMD QKIFniT'l tNDIAK OBIMINAIi LA\7. 

An ANALYSIS of the INDIAN PENAL CODE. By 
John C«tleb, B.A., of Lincoln'! Inn, Barrittcr at Law, ProfeMor of 
Engliah Law and Juilaprudence, and Froreaior of Indian Juriipr»- 
deneeat Ring's College, London, and EduumdFdlleb Obiffih, B.A., 
of Lincoln's Inn, Barristei at Law. Svo. St. clotb. 

"It mar ba added Hiat tbc Code l> Culler and OiKBo hiie produced a uw- 
produntlonof ananaly^li BtlhepieKnl when il will' In np«^)' uaefnl."— 
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CUFFORD and STEPHENS' PRACTICE OF THE COURT 

OF REFEREES. 

THE PRACTICE of the COURT of REFEREES 
on PRIVATE BILLS in PARLIAMENT; with Reporu of Cases 
as to the Locus Standi of Petitioners decided during the Sessions 
1867-9. By Frederick Clifford, of the Middle Temple, and 
Pembroke S. Stephens, of Lincoln's Inn, Esquires, Barristers at 
Law. Royal 8vo. 31s. Qd. cloth. 



** The authors point out io their prefiure 
that none of the decisions of 1867 or later 
years are included in the previous works 
on the subject. Thej are accordingly 
reported in the work before us, arranged 
iu six gn>up». The history and practice 



of Uie subject are detailed tersely and 
accurately, aud in a very intelligiblti 
manner, in the treatise. To counsel or 
agents engaged in parliamentary prac- 
tice the work will prove extremely ser- 
viceable."— ^istfaiorf' Jmnml, 



8ZK T. BR8KZNB 



MAY'S PARIiIAMBNTAKY 
Stxtb. Editton. 



A PRACTICAL TREATISE on the LAW, PRIVI- 
LEGES, PROCEEDINGS and USAGE of PARLIAMENT. By 
Sir Thomas Erskinb Mat, K.C.B., of the Middle Temple, Bar- 
rister at Law, Clerk Assistant of the House of Commons. Sixth 
Edition, Revised and Enlarged. One very thick vol. 8vo. 36s, 
cloth. 

CoNTBNTi:— Book I. Constitution, Powers and Privileges of Parliament.— Book II. 
Practice and Proceedings in Parliament.— >Book III. The Manner of passing 
Private Bills^ with tlie Standing Orders iu both Houses, and the most recent Pre- 
cedents. 



" The high reputation and the proved 
practical utility of Sir T. Erskine May's 
work, render it unnecessary for us to 
say anything as to its merits. Sir T. 
Erskine May deserves the best thanks 
of all who are interested in pailiamen- 
taiy proceedings, for the care and atten- 
tion he has bestowed in preparing this 
edition of his valuable work."— Xaw 
Magazine. 

'* We hail with satisfaction a new edi- 
tion of this admirable work. The poll- 
tician, the lawyer, the parliamentanr 
agent and the educated gentleman, wjl- 
find here a teacher, a guide, a digest of 
practice and a pleasing companion. To 
legal readers the first portion of this work 
is of the most value. We may advert to 
the great care with which the author has 
noted up and incorporated in this new 
edition all the changes and events of im- 
portance since the publication of the fifth 
edition." — Law Journal. 



" Six editions in twenty-four years 
attest the estimation in which this great 
work is held by the members of succes- 
sive parliaments, by the promoters of pri- 
vate bUls and by constitutional lawyers. 
It is an exhaustive treatise on that most 
lawless of aU law, the law of parliament. 
We may point to the words sixth edition 
upon the titie-page as the best possible 
testimony to its practical value for all 
who are in any way concerned in the law 
and practice of parliament." — Law Times. 

" Perhaps no work has achieved a 
greater reputation among lawyers than 
May's ' Parliamentary Practice.' Since 
the first publication in 1844, a succession 
of editions have been called for, and now, 
after an interval of four -years since the 
issue of the filth, a sixth edition has been 
found necessary. The work is too well 
known to need Hie repetition of any 
description of its soope."— Ao/lcitorf' 
Journal, 
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ROnSB'S PRAOTIOAL CONVEYANCER. 

Third Editton. 

The PRACTICAL COiNVEYANCER, giving, in a mode 
combining facility of reference with general utility, upwards of Four 
Hundred Precedents of Conveyances, Mortgages and Leases, Settle- 
ments, and Miscellaneous Forms, with (not in previous Editions) the 
Law and numerous Outline Forms and Clauses of Wills and Abstracts 
of Statutes affecting Real Property, Conveyancing Memoranda, &c. 
By RoLLA Rouse, Esq., of the Middle Temple, Barrister at Law, 
Author of *' The Practical Man," &c. Third Edition, greatly enlarged. 
Two vols. 8vo. 30j. cloth. 



" The best test of the valae of a book 
written professedly for practical men is 
the practical one of the naniber of edi- 
tions throuffh which it passes. The fact 
that this well-kDowu work has now reached 
its third shows thai it is considered by 
those for whose convenience it was written 
to folfill iu purpose wziL**—Ltat Mmgaaint, 

** This is the third edition in ten years, 
a proof that practitioners have used and 
approved the precedents collected by Mr. 
Konse. In this edition, which is greatly 
enlarged, he has for the first time intro- 
duced Precedents of Wills, extending to 
no less than ll6 pares. We can accord 
numiogled praise to the conveyancing me- 
moraoda snowing the practical effect of 
the various statutory provisions in the 
differeut parts of a deed. If the twp pre- 
ceding editions have been so well received, 
the welcome given to this one by the pro- 
fession will be heartier still." — Law Times, 

"So far as a careful perusal of Mr. 
House's book enables us to judge of its 
merits, we think that as a collection of 
precedents of general utility in cases of 
common occurrence it will be found satis- 
factorily to stand the application of the test. 
The draftsman will find in the Practi« 
cal Conveyancer precedents appropriate to 
all instruments of common occurrence, and 
the collection appears to be especially well 
supplied with those which relate to copy- 
hold estates. In order to avoid useless 
repetition And also to make the precedents 
as simple as possib'e, Mr. Rouse has 
sketched out a number of outline drafts so 
as to present to th«f reader a sort of bird's- 
eye view of each instrument and show him 
its form at a xlance* Each paragraph in 
these outline forms refers, by distinguisa- 
ing letters and numbers, to the clauses in 



full required to be inserted in the respec- 
tive parts of the instrument, and which are 
given in a subsequent part of the work, 
and thus every precedent in outline is' 
made of itself an index to the clauses which 
are necessary to complete the draft. In 
order siill further to simplify the arrange- 
ment of the work, the author has adopted 
a plan (which seems to us fully to answer 
its purpose) of giving the variations which 
may occur in any instrument according to 
the natural order of its diffierent parts."— 
Lata Journal* 

"That the work has found favor is 
proved by the fact of our now having to 
review a third edition. This method of 
skeleton precedents appears to ns to be at- 
tended with impoitant advantages. Space 
is of c* urse saved, but besides this there 
is the still more important consideration 
that the draftsman is materially assisted 
to a bird's-eye view of his draft. Every- 
one who has done much conveyancing 
work knows how thoroughly important, 
nav; how essential to success, is the for^ 
mation of a clear idea of the scope and 
framework of the instrument to be pro- 
duced. To clerks and other young hands a 
course of conveyancing under Mr. House's 
auspices is, we think, calculated to prove 
▼eiy instructive. To the solicitor, espe- 
cially the country practitioner, who has 
often to set his clerks to work upon drafu 
of no particular difficulty to the experi- 
enced practitioner, but upon which they 
the said clerks are not to be quite trusted 
alone, we think ttf such gentlemen Mr. 
Rouse's collection of Precedenu is calcu- 
lated to prove extremely serviceable. We 
repeat, in conclusion, that solicitors, espe- 
cially those practising in the country, 
will find this a useful work."— &/ict/0r«* 
Jmmal, 



HOIiXiAND ON THE FORM OF THE loAVT. 

ESSAYS upon the FORM of the LAW. By Thomas 
Erskine Holland, M.A., of Exeter College, Oxford, and of Lincoln's 
Inn, Esq., Barrister at Law, Author of " An Essay upon Composition 
Deeds," &c. 8vo. 7$. 6d. cloth. 
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BRANDON'S ImAVT OF FORBIGN ATTACHMENT. 

A TREATISE upon the CUSTOMARY LAW of 
FOREIGN ATTACHMENT, and the PRACTICE of the 
MAYOR'S COURT of the CITY OF LONDON therein. With 
Forms of Procedure. By Woodtuorpb Brandon, Esq., of the 
Middle Temple, Barrister-at-Law. 8vo. 14s. cloth. 



MOSELEY ON CONTRABAND OF WAR. 

WHAT IS CONTRABAND OF WAR AND WHAT 
IS NOT. A Treatise comprising all the American and English 
Authorities oh the Subject By Joseph Mosblet, Esq.^ B.C.L., 
Barrister at~ Law. Post 8vo. 5s. cloth. 

** This manaal will be foand tob« of con- contains a vood table of contents, will be 

liderable practical value, inasmuch as it found to possess practical merit, and seldom 

seems to Be sufficiently exhaustive of the to necessitate a reference to the more learned 

branch of the maritime public law of which authorities."— Xrfw Mmgmniiu mnd BtvUw, 
it treats. We think this manual, which 



SMITH'S BAR EDUCATION. 

A HISTORY of EDUCATION for the ENGLISH 
BAR, with SUGGESTIONS as to SUBJECTS and METHODS 
of STUDY. By Philip Anstib Smith, Esq., M.A., LL.B., Bar- 
rister at Law. 8vo., 9s. cloth. 

**This work is one of neat interest In 
the present day. It evidently emanates Mmgmmna, 



**This work is one of.freat interest In from the pen of a thoughtful man.*'— 2^» 



DAVIS'S CRIMINAXi JmAVT CONSOUDATION ACTS. 

THE CRIMINAL LAW CONSOLIDATION ACTS, 

1861 ; with an Introduction and practical Notes, illustrated by a 
copious reference to Cases decided by the Court of Criminal Appeal. 
Together with alphabetical Tables of Offences, as well those punish- 
able upon Summary Conviction as upon Indictment, and including the 
Offences under the New Bankruptcy Act, so arranged as to present at 
one view the particular Offence, the Old or New Statute upon which 
it is founded, and the liimits of Punishment; and a full Index. By 
James Edward Davis, Esq., Barrister-at-Law. I2mo. 10*. doth. 
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THE LAW OF INLAND CARRIERS, especially as 
Ngulaled by ihe Railway and Canal Traffic Act, 1854. By Edhund 
PowiLL, Em)^ of Uncoln College, Oxon, M.A., and of the Wettem 
Circuit, Buriiter at Law. Author of " Prinijplef and Practice of the 
Law of Evidence." Second Edition, alntott re-written. 8n>. I4f. cloth. 

■ Ur« oqt. Lai it kH bwi sat op hj Mr. 
n- Pnml) with cvniiiltnbk cin, kBdeoduiiu 



WOOLKYOH OM REWEBS.-TUrd EdittOB. 

A TREATISE on the LAW OF SEWERS, including 
the Drainage Acta. By Humpubt W. WooLaiCB, Seijeant at Lew. 
Third EdilioD, with con aiderable Addition! and AlteratioDe. 8vo. 12f. 
clotli. 

" Tvo ■dltlmii i>r Lthm bum iiMcdilr bftD iddtil u lilt llwiuun af (luDrafH- 
■Ibinuol. ud > dilrd cillcil for. I'h* ilu. It U ■ woik or no illilit liBoiir to 

>KU of ihli clui'"— Xo 'JuMi. . — ui> uik. honnr, Mr. !i«itul Wool. 

•diiloB ol a book vhlsli bu drMdr ob- of bli book ■111, >• lUuh. r«i>inc> Uh 
tilntdiui«l>bll>l»drtmutl*nuibiinsH bow •laulni tbM he bu Itity ncc-'rd>d. 

to nodtnitlmti. Slsoi Ibi tnilixof Mr, Lav of Seatn Hiibinu ilt hals."— &<<- 
ei^uiCtlllilothtiiiljoinofihtUib ciuri' Jimnfl. 
oautarj.novoAflJLIfir lot ui&i pluo ui 



■KITB'B PBAOTIOE OF OONVEYAHOINO. 

An ELEMENTARY VIEW of tl>e PRACTICE of CON- 
VEYANCING in SOLICITORS' OFFICES, with an Outliue of the 
Proceedinf;! under the Tcatufer of Land and Declaration of Title Acta, 
lBe2,forthe UMof .\rticled Clerk*. By Eduund Smith, 6,A„Ute of 
Pembroke Coll. Cambridge, Attorney and Solicitor, Po*t Svo. 6«.dolh, 
"TUa Little vaA wHl bo roimd wtrr '*.^*> mortsaflvt, ]■■>«■. HttlencDU and 



{• Terr bntlnolnt. •»< » Hoid « f iito lEat oToii Did pnctUioBtn Dai md 
• oflnn^DiablAwoaldbatBlinlr 1> witb adiaitan. It ii as tji* whola a 
utnartieltdBlnbilnlholrooTiclua. h fblTenditabteiHTrimiianniloricoootTT 



;i^3'l: 



rtieltdBlnbilnlholrooTiclua. hlfblren 
It cl»o brbiii ut ll» prDc»d. •olloitor.' 
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PBTBRSDORFF'S ABRIDGMENT OF THB COMMON LJLW, 

N«w Edition. 

A CONCISE PRACTICAL ABRIDGMENT of the 
COMMON AND STATUTE LAW, as at present administered in 
the Common Law, Probate, Divorce and Admiralty Courts, excluding 
all tliat is obsolete, overruled or superseded : comprising a Series of 
Condensed Treatises on the different Branches of the Law, with 
detailed Directions, Forms and Precedents; an Alphabetical Dic- 
tionary of Technical Law Terms and Maxims, and a Collection of 
Words that have received a Special Judicial Construction ; the whole 
illustrated by References to tne principal Cases in Equity, and in the 
Scotch, American and Irish Reports, and the most eminent text 
writers. By Charles Petersdorff, Seijeant-at-'Law, assisted by 
Charles W. Wood, Esq., and Walker Marshall, Esq., Barristers- 
at-Law. 7 vols. Royal Svo. With Supplement complete to the 

year 1870. 8/. cloth. 

*»* 7%e SupplemMt maif he had aqparatelft 35«. cloth. 

'* Mr. Seijeant Petendorff has Ivougfat work at tome length au the completioo of 



to a close bu labours upon this great and 
useful wotk. It is a complete dictionary 
of the law as it exists at the present day, 
n/xd is also an index to every law library. 
We noticed tiie plan and objeot of this 



the first volume. Now that the sixU) has 
been pablbhed, we have notliiug to add 
except that the execution seems to be in 
the best style of this laborious jurist and 
professional wriUu*." — Timu, 



SHBXiFORD'S SyOCBSBION, PROBATB aad IiSGACY 

DUTIB8. — Second Bditlon. 

THE LAW relating to the PROBATE, LEGACY and 
SUCCESSION DUTIES in ENGLAND, IRELAND and SCOT- 
LAND, including all the Statutes and the Decisions on those Sub- 
jects : with Forms and Official Regulations. By Leonard Shelford, 
Esq., of the Middle Temple^ Barrister at Law. The Second EdiUon, 
with many Alterations and Additions, 12mo. 16«. cloth. 



*' The treatise before us, one of the most 
Qseful and popalar of his prodnctions, 
being now the text book on the snbgcct, 
nothing remains bat to make known its sp« 
pearance to oar readexs. Its merits have 



been already tested by most of them."— 
Lm» Timet. 

" Mr. bhelford's book sppears to as to 
be the best and most complete work on this 
extremely intricate subject."— X«» Mmgm- 

StM. 



PARKINSON'S COMMON laA^XT CHAMBSR PRACTICB. 

A HANDY BOOK for the COMMON LAW JUDGES' 
CHAMBERS. By Geo. H. Parkinson, Chamher Clerk to the 
Hon. Mr. Justice Byles. ]2mo. 7s. cloth. 



** For this task Mr.Parkinson isesainently 
qiaalified."-%lvM/. 

" J t is extremely well calcalated for the 
parnose for which it is intended. So mach 
work is now done io Common Law Cham- 
bers by junior clerks that sach a little 
treatise is much wanted, Mr. Parkinson 
has performed his task skilfully and with 
oare." — Sitlieitofs* Jaumml. 

** The practice in Chambers has become 
sufficiently important to call for a treatise 
devoted to it, nor could a more competent 
man for the task have presented himself 



than Mr. Parkinson, whose great experioice 
as well as intelligence have long placed 
him in the position of an authority on all 
matters appertaining to this peculiar hot 
very extensive branch of Common Law 
Practice.'*— 1«» Tiwut. 

** There is much that would prove very 
useful to the practitioner in Mr. Farkinson s 
compilation, and which, so far as we are 
aware, is not to l>e found in any other book 
collected with equal conciseness.**— Zaw 
Mmgm%in§ mnd Rniew. 
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PO^ITBLZi ON BVXDENOE.-Thlrd Edit, by OuUer and Qriffln. 

THE PRINCIPLES and PRACTICE of the LAW of 
EVIDENCE. By Edmund Powell, M.A., Barrister-at-Law. Third 
Edition, by John Cutler, B.A., of Lincoln's Inn, Barriater-at Law, 
Professor of English Law and Jurisprudence, and Professor of Indian 
Jurisprudence at King's College, London, and Edmund Fuller 
Griffin, B.A., of Lincoln's Inn, Barrister-at-Law. With a Supplement 
including the Cases and Statutes to Michaelmas, 1 869. 1 2mo. 16«. cloth. 



*«* Hie Supplement may he 

*< This 1i a good edition of a very usefal 
work. The book itself we have always 
considered as well adapted for the student 
and convenient for the practitioner. It 
explains principles clearly and illustrates 
them without overloading them by the 
cases quoted. The work is more practical 
in its object than that of Mr. Best, and 
treats the subject in a more succinct 
manner than Mr. Pitt Taylor. There 
could be no better introduction to the 
study of the law of evidence than Mr. 
Powell's book, whilst it is perfectly suit- 
able for ordinary reference ; and the care 
that has been bestowed on it by the pre- 
sent editors will, we think, considerably 
enhance its value." — Law Magaxine and 
Review. 

" This is a new edition of a work which 
we fancy has scarcely been as well known 
as it deserves. It has not, of course, the 

?retensions to completeness of Mr. Pitt 
'aylor's book, nor, possibly, has it so 
much merit, aM an original and scientific 
treatise as Mr. Best's . At the same time, 
it is probably more useful than either 
for ready reference in court on ordinary 
points. For this purpose Mr'. Best's 
book is of little practical utility, while 
the two large volumes of Mr. Taylor's 
work are so cumbrous that probably few 
practitioners would be likely to take 
them out of their chambers. The pre- 
sent volume is of a handy size, is mode- 
rately cheap, and its contents are re- 
markably well arranged, so that any- 
thing it contains can very rapidly be 
found. The number of cases to which 
it refers is considerable, and the effect of 
the decision seems accurately and con- 
cisely given. We think this will be 
enough to make the work useAil to 
practitioners on circuit, at quarter ses- 
sions, and especially in county courts, 
where access to a library is not usually 
to be had, and it is inconvenient or im- 
possible to take many or large books. 
To students and young barristers, also, 
the book will be useful, not only for 
reading at home, as more practical than 
Best and less detailed than Taylor, but 



had tepanUel^t price \m, eeteed. 

also to take with them into court.*' — 
Solieitorf Journal. 

** The treatise before us has with g^at 
care and skill incorporated the principles 
of evidence observed in equity, and also 
the salient rulet adopted in the Anglo- 
Indian courts. But while we think that 
the sphere of this treatise must be con- 
fined to the education of students, we 
have no hesitation in asserting that 
within that sphere the book is a great 
success, and we cordially recommend 
the volume to students both for the 
English bar and for the Indian bar. Its 
simplicity and perspicuity render it also 
a valuable aid to members of the Indian 
civil service." — Law Journal. 

"We have very great pleasure in 
noticing this edition of a work with 
which we have long been familiar. It 
was certainly a good idea to make the 
book useful to the equity practitioner. 
It was a still better idea to adapt the 
Anjglo-lndian rules of evidence, which 
must assist materially those who are 
studying in England for the Indian bar, 
or preparing for the Indian civil service. 
Mr. Cutler, being Professor of Indian 
Jurisprudence at King's College, has 
executed this latter branch of the work 
with the ability which was to be ex- 
pected ftom him, and we can heartily 
recommend this excellent edition of Mr. 
Powell's book as likely to prove of very 
wide utility." — Law Times. 

*• We are glad to see a new edition of 
Mr. Powell's work on the law of evi- 
dence. The present edition is ably 
edited by Mr. Cutler and Mr. Griffin, 
who have, in addition to the previous 
text, added the principles and practice 
of the law of evidence adopted by the 
Court of Chancery and other important 
matter, and brought down the law to the 
present time. The book will be found 
a most useful addition to the lawyers' 
library ; and to those practising or about 
to practice in the county courts it is 
almost a necessity." — Law Examination 
Reporter. 



*«* Although in this work the most important decisions only are quoted^ and as a rule hut 
one authority is given for each proposition, yet there are upwards of 400 cases dted 
therein which do not appear in the UMe of cases prefixed to the latest edition qf 
** Taylor on Evidence!* 
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BTASKIE ON BUINDBB AMD IiXBBIh-TUrd EdlUon. 

STARKIE'S TREATISE on the LAW of SLANDER 
and LIBEL; including MALICIOUS PROSECUTIONS, CON- 
TEMPI'S of COURT, &c.i bIw the Pleading and E(i den ce, Civil 
and Criminal, with ForniE and PrecedenCa. Third Edition. By 
H. Q. FoLKABii, Barriiter-at-Law. One thick vol, medium Svo., 
42i. cluth. 

I»mi w« hiT« )k«i ablB ID cixniac.ttt mudttn 
I 'ibl u^'obt''c'un,''bi'< Ifl'L>*ii''enl*rc»'d' ul 



iiiTMitgutd, Hd Ihi ruuJl (■ > 
ibli HidiiiHi ta th* Uwnr't Ulinn 



Hi's', 



• rnllT ind hIL. httocllibi 
Ih ibonld h»> bHD n-cdiiii 






TUDOa'S OHABITABLB TRVBTB^BHOnd EdlUon. 

THE LAW of CHARITABLE TRUSTS; with the 
Stnlutes, including those of 1862, tlieOrden, RegulalionH and Inatrue- 
tions iaiued pursuant thereto, and n Selection of Schemea, with Notes. 
By OwEH Davies Tudor, Esq., of the Middle Temple, Bamster-ut- 
Law, Author of ' Leading Cases in Equity.' Second Edition, contain- 
ing all the recent Statutes end Decisions. Post Svo. ISi. cloth. 

iTpriiinr— vpwiTd^oToaelhfM. 
amplvlB com- pivlp by lilt IDirwIiicliDn of t*v*til t^inu 

iDd(>thm tDRIErd in Ihi muM*- 






oT 4ceiL Proprnr, b«Tt diHrvwIlr tuned 

ipiin hiiunar tba workb tht niiDiHr In antni ii ibtlr btulM ■» ilu diStnnt 

wkkh Hr. I'ldor bu dnll wilh all tba nllrioHiiTitentoriilliaddtliilu.iiidiba 

mbanoiiirMaddlb'ltba'iBdai It vatr inl'iir^^iftmnnriy. iflUfMhi'Mbli 

^^ Mt.^afa ■iwllaal llute bosk an nj liidhipaiiHlJa, lo all ptruni «1 

CbarilaUa Tntu. . ItUiadHSna Iiib«f eoniiicHd witb cbuiiiUa inui. «l 

HfiiilatiBi'iolhtr ; Ui biulii. u iba p»- "Ts Ibli muihI tdlllon lina adil 
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INGRAM'S ImAVIT OF OOMPBN8ATION.— 8eeon|l Editloift. 

COMPENSATION TO LAND AND HOUSE 
OWNERS : being a Treatise on the Law of the Compensation for In- 
terests iu Lands, &c. payable by Railway and other Public Companies; 
with an Appendix of Forms and Statutes. By Thomas Duiibar 
Inoram, of Lincoln's Inn, Esq., Barrister at Law, now Professor of 
Jurisprudence and Indian Law in the Presidency College, Calcutta. 
Second Edition. By J . J. Elmes, of the Inner Temple, Esq., Banister- 
at^Law. Post 8vo. 1 Zs* doth, 

couclasive manner that Mr. rngram has 
rightly meastired the reqairemeats of the 
profession when he designed the monograph 
before us. llie appendix contains no less 
than sixty forms rrqaired in the practice of 
this branch of tha law and the statntes and 
parts of statatesin which itiseml>odied The 
index is very ample. Thus it will be seen 
to be a book very valuable to all solicitors 
who may be concerned for railways or for 
the persons whose properties are affected 
by them."— X«w Times, second notice. 

" His explaoations are clear and accurate, 
and he constantly endeavours not only to 
state the effect of the law which he is 
enunciating, but also to show the principle 
opon which it TtaiB.**—AtAenmum, 



" Whether for companies taking land or 
holding it* Mr. Ingram's rolume will be a 
welcome guide. With this in his hand the 
legal advFaer of a company, or of an owner 
and occupier whose property is taken, and 
who demands compensation for it, cannot 
fail to perform hu duty rightly."— Xav 
TSmee, 

*' This work appears to be carefully pve- 

5 tared as regards its matter. This edition 
s a third larger than the first ; it contains 
twice as many cases, and an enlarged 
index. It was much called for and doiibt* 
less will be found very utefnl by toe prac* 
titioner."— £«» Magazine. 

** The appearance upon the title page of 
the words Second Edition attests in the most 



BORIVEN ON COFYHOXsDS.— Fiftli Bdition liy Stalman. 

A TREATISE ON COPYHOLD, CUSTOMARY 
FREEHOLD, and ANCIENT DEMESNE TENURE, with the 
Jurisdiction of Courts Baron and Courts Leet. By John Scriven, 
Serjeant at Law. The Fifth Edition, containing references to Cases 
and Acts of Parliament to the present time. By Henry Stalman, 
Esq., of the Inner Temple, Bamster-at-Law. Abridged in 1 vol. royal 
8vo. 30<. cloth. 



" No lawyer can see or hear the word 
copyhold ' without associating with it the 
name of Scriven, whose book has been 
always esteemed not merely the best but 
the only one of any worth. Uotil a com- 
mutation of the tenure for a fixed rent- 
charge, after the manner of a tithe com- 
mutation, is compelled by the legislature, 
this treatise will lose none of its usefulness 
to the solicitors in the country."— Xav 
Timet. 

** it would be wholly superfluous to offer 
one word of comment on the general body 
of the work. Scriven on Copyholds has 



for exactly half a cratury been not only 
a standard work but one of nuimpeachable 
authority, and in its pag^s the present 
generation has learned all that is known 
of copyhold and customary tenures. All 
that IS neoessarjr to say is, that in the pre- 
sent edition of Scriven on Copyholds 
Mr. Stalman has omitted what was use- 
less to retain, and inserted what it was 
necessary to add. 1'ntil copyholds have 
disappeared utterly, it is at least certain 
that Scriven on Copyholds by Stalman 
will hold undisputed sway in the profeS' 
»ion,**— Late Jotamal, 



ItUSHZNOTON'S NAVAL PRIZB ZiAW. 

A MANUAL of NAVAL PRIZE LAW. By Godfrey 

LusBiNGTON, of the loner Temple, Esq., Barrister at Law. Royal 
8vo. 10s. 6d. cloth. 
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OKB'S MAOISTERIAIi SYNOPSIS.— lOtli Editton. 

The MAGISTERIAL SYNOPSIS : a Practical Guide 
for Magistrates, their Clerks, Attornies, and Constahles ; Summary 
Convictions and Indictable Offences, with their Penalties, Punish- 
ments, Procedure, &c. ; being Alphabetically and Tabularly arranged. 
By George C. Oke, Chief Clerk to the Lord Mayor of London. 
Tenth Edition. 2 vols. 8vo. 58s. cloth. 



"The tenth edition of this valuable 
compendium of magisterial law makes 
its appearance in two volumes, a great 
improvement for convenience of re- 
ference upon the single bulky volume 
of the former editions. The position 
which the work has gained and the 
growing demand for it are shown by the 
fact that a ninth edition was published 
so lately as 1866. In accordance with 
the suggestion made to Mr. Oke, the 

ftresent edition has been prepared and 
ssued immediately after the fourth 
edition of its equally useful companion 
the Magisterial Formulist. The careful 
and conscientious treatment which Mr. 
Oke always bestows upon whatever he 
takes in hand, entitles him to full credit 
when he says that 'many titles have 
been enlarged, much new matter in- 
serted, and a variety of minute improve- 
ments made in the references, upon all 
of which I have bestowed my personal 
attention and utmost care.'" — Law 
Mag€uine. 

** We are really at a loss to discover 
any criticism which can fairly be offered 
on this remarkable work. A new edition 
every two years is a success such as 
rarely falls to the lot of the greatest of 
legal authors, and no one pretends to 
deny that Mr. Oke has fairly earned his 
good fortune. The first edition started 
with 410 pages of matter. Legislation, 
judicial decisions, and the unwearied 
research, care and skill of the author, 
have swelled 410 Into 1402 pages, so 
that he is driven to offer an apology for 
the bulk of the book and for its com- 
pulsory division into two handsome 
volumes. It would be idle in us to 
take a survev of the general contents of 
a work which is familiar to all persons 
who are concerned in the administration 
of Justice in petty sessions. It is enough 
to say that Mr. Oke's Synopsis is not 
only the standard guide to the magis- 
terial bench, but that It is regarded 
throughout England as the indispen- 
sable companion of every Justice of the 
peace." — Law JoumtU. 

" Mr. Oke's Synopsis has been for so 
many years before the public, and its 
reputation is so Ailly established, that 
any elaborate criticism upon the work 



as a whole trould be out of place on the 
occasion of the publication of 'a new 
edition. The functions of magistrates 
out of quarter sessions and of their 
clerks and officers are so many and of 
so veiy miscellaneous a character that 
there is perhaps no part of our Judicial 
system in which the services of a re> 
liable and easily accessible guide is so 
abscdutely necessary to all those who 
have to take any part in the working of 
the system. To meet this need there 
are few men who have better reason to 
know exactly what is necessary than 
Mr. Oke, and few men better able to 
supply it : and the success with which 
he has laboured to this end has been 
amply attested by the reception which 
the various editions of bis work have 
met with. But the very nature of the 
subject with which this work deals 
renders frequent new editions most im- 
portant. Not a session passes in which 
a multitude of new functions are not 
given to justices, new offences brought 
within their cognisance, new modes of 
dealing with old offences prescribed, 
and these provisions are not to be found 
in one act where any magistrate might 
easily find them and master them. 
They are contained in isolated sections 
scattered among a multitude of acts 
on all sorts of subjects, buried often in 
the most unlikely corner of the statute 
book, and the statutes of a single session 
fill more than a thousand goodly octavo 
pages. These remarks will be appre- 
ciated by any one who looks at the 
addenda of offences made the subject of 
summary convictions by various acts of 
the late session of parliament at the end 
of Mr. Oke's first volume, or at the 
corresponding addenda to the second 
volume. This edition incorporates the 
statute law affecting magistrates since 
the date of the last edition as well as the 
decisions of the courts ; and whether by 
good luck or good guidance the publi- 
cation has been so timed as to enable 
the author to bring the statute law down 
to the actual date of issue. The work 
in its present form is considerably in- 
creased in bnik, but it retains its two 
great merits — completeness and con- 
ciseness." — SoUeiior»* Journal, 



34 



LAW WORKS PUBLISHED BY 



OKE'B MAOZBTBRIAXi PORMULI8T.— Fourth Edition. 



The MAGISTERIAL FORMULIST: being a complete 
collection of Forms and Precedents for practical use in all Cases out 
of Quarter Sessions, and in Parochial Matters, by Magistrates, their 
Clerks, Attomies and Constables. By George C. Oke, Chief Clerk 
to the Lord Mayor of London, Author of <*The Magisterial Synopsis." 
Fourth Edition. Svo. 38s. cloth. 



"What Chitty'i < Archbold' is to the 
common law practitioner, what Daniell'i 
'Practice' tmu to Chancery men, what 
Davidson's ' Precedents ' are to convey- 
ancers, such are Mr. Oke's works to 
those engaged in magisterial duties. 
Can we use higher praise t If we could 
we would, because a really genuine book 
of practice is beyond all price. ♦ ♦ * 
This, the third edition, is destined, we 
doubt not, to be swallowed up with the 
same avidity as is usual with this author's 
publications." — Law Magazine. 

" The publication of a new edition of 
this most useful collection of forms has 
been urgently called for. Mr. Oke's 
works are so well known to all who are 
concerned in the administration of ma- 
gisterial law, that we need say no more 
than that the present edition seems to 
have been prepared with his usual care. 
On a reference to a very full index at 
the end of the book, we have been unable 
to detect the omission of any subject in 
the place where it might be expected to 
be found, and such forms as the author 
has had to draw, and not merely to tran- 
scribe, appear well executed."— /So/iator*' 
Journal. 

" Mr. Oke has had many predecessors 
in his office of Chief Clerk to the Lord 
Mayor of London of skill, learning and 
reputation, but it would be impossible 
to name any one of such officers who 
has rendered such signal services to the 
administration of the law by the Justices 
as the author of the book before us. It 
is Indeed difficult to offer any remarks of 
moment upon a work which has gone 
through three editions, and has been 
acknowledged as complete by all who 
has had occasion to use it. But time 



alone, and the mass of new legislation 
which it has brought with it, have made 
the revision of the book necessary. The 
important changes and extensions of the 
law administered by the magistrates since 
the session of 1861 have justified and 
demanded a new edition, and in that new 
edition we believe will be found the same 
qualities of accuracy and completeness 
which distinguished its three prede- 
cessors. No clerk to justices, and no 
justice who is anxious to discharg j his 
onerous functions successfully, should 
be without the ' Magisterial Formulist ' 
and the 'Magisterial Synopsis;' and it 
need scarcely be added that those mem- 
bers of the profession who are brought 
in contact with business in petty sessions 
will derive great assistance from them." 
— Law Journal. 

" This work is too well known to need 
eulogy ; it is in universal use in magis- 
trates* courts. It has been out of print 
for some time, and a new edition was 
urgently required. We believe that 
Mr. Oke purposely delayed it that it 
might be made contemporaneous, or 
nearly so, with the 'Synopsis.' The 
contents are brought down to the end of 
last year, and consequently it includes 
all the forms required by the new sta- 
tutes and decisions of the six years that 
have elapsed since the publication' of 
the third edition. They have been ar- 
ranged under divers new titles, and espe- 
cially the modes of describing indictable 
offences have been much enlarged. It 
is a book that has been known so long 
and so extensively, that no fUrther 
description of it is needed now." — Law 
Times. 
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OKE'8 TUSNPIKS lakWS.— Second Editton. 

The LAWS of TURNPIKE ROADS : comprising the 
whole of the -General Acts ; the Acts as to the Union of Trusts, for 
facilitating Arrangements with their Creditors; the interference of 
Railways and other Public Works with Roads ; their Non-repair, and 
enforcing Contributions from Parishes, (including also the Acts as to 
South Wales Turnpike Roads,) &c. &c. ; practically arranged, with 
Cases, Notes, Forms, &c. &c. By George C. Oke, Author of 
"The Magisterial Synopsis" and '*The Magisterial Formulist," &c. 
Second Edition. 12mo., 18s. cloth. 



** Tn th« * SynopMS* Mr. Oke is unique ; 
the plan was perfectly oriffiDel. and he has 
no competitor. lu the Turnpike Law he 
is himself a competitor with others, who 
had previoasly possession of the field. 
Nevertheless, so well has he eiecuted his 
design that his volume has fairly taken 
precedence in the esteem of the profession, 
oecaoso he has writun it with the same 



industrious research and painstaking cor- 
rection which distinguished the ^ijoop- 
us.' *'-Lmw Times, 

** All Mr. Uke's works are well done, and 
his ' Turnpike Laws ' is an admirable speci* 
meu of the class of books required for the 
guidance of magistrates and legal practi- 
tioners in country districts.**— &/itf»/0r«' 
Jomrnmi, 



OKE'8 OABKE AND PXSHERY ZsA'VirS.-Becond Edltton. 

A HANDY BOOK of the GAME and FISHRRY 
LAWS ; containing the whole Law as to Game, Licences and Certi- 
ficates, Poaching Prevention, Trespass, Rabbits, Deer, Dogs, Birds 
and Poisoned Grain throughout the United Kingdom, and Private and 
Salmon Fisheries in England. Systematically arranged, with the Acts, 
Decisions, Notes, ForniR, Suggestions, &c. &c. By George C. Oke, 
Author of ** I'he Magisterial Synopsis" &c. &c. Second Edition. 
12mo. 10s. 6d. cloth. 



** The work is carefully composed, and 
contains a full indtx.**—6olieitort* JotmtmL 

" Care and industry are all that can be 
shown in such prodactions, and these qua- 
lities are generally shown in the present 
works. Mr. Oke's book takes a somewhat 
larger range than Mr. Peterson's, as it em- 
braces the late statute relating to the Sal- 
mon Fisheries."— iJ/A#ii«MiN. 

" The plan of Mr. Oke's Handy Book is 
a very plain and useful one. * * It will 
be a most acceptable addition to the coun- 
try gentlr man's library, and presents a most 
intelligible guide to the existing English 
laws on game and fish, brought down to 
the present time."— 7'A« lUt^. 

** Tosporumen, as well as to those mayis- 
tra'es and professional gentlemen who are 
concerned in the adminis' ration of the 



Game Laws, Mr. Oke*s digest and inter- 
pretation of the various statutes will prove 
of great assistance."— •Sfani/ertf Mtratrp. 

Mr. Oke makes the laws easily com- 
prehended in all their bearingx, so that the 
person requiring information will find it at 
once, and that in a condensed form. * * 
It U a Work that every sportsman would 
find useful, now that the season is before 
him and he is anxious to know how the law 
stands under the recent acts of parlia- 
meai "'->Beirt New Messenger, 

*' ^e recommend justices, landlords, and 
others whom it behoves to be well ac- 

auainted with the liame Laws, to supply 
nemsehes with a cop^ of this work ; they 
will find every requisite information in a 
smsll space and in an intelligible form.'*— 
Cmnlridge Cknmicle, 
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TOMKIN8' ZNBTITUTBS OF ROMAN IiAW. 

THE INSTITUTES of ROMAN LAW. Part L, con- 
taining the Soureet of the Roman Law and its External Htatory till 
the Decline of the Eastern and Western Empires. By Fredeilicb. 
ToicKiNs, M.A., D.C.L., Barrister at Law, of Lincoln's Inn. Royal 
8vo. 12s. cloth. (To be completed in Three Parts.) 






** Thii work promisM to be no {mportmnt 
Md ▼•luabic cootribotiun to the Stady of 
Che Rotnao Law/'— X.«v Mmgathu, 

** Thi« work is proDouoced by iu rathor 
to be strictly elemcDtAry. But in Tesard 
Co the Ubour bestowed, the research eser^ 
elsed, end the mtteriels brooffht together, 
it seens to deserve a more ambiiioas title 
chsn that of an elenaeotary treatise. The 
chapter oo Legal lostmctioo. detaiiinff the 
systems of legal education punned in the 
rarioas epochs of Rome, reflects great 
credit oil the author, and, so far as we 
know, is purely orif inal, in the sense that 
no preceding Eoiflish writer hsa collated 
the matter therein contained."— JLmv 

** Dr. Tomkins has chosen his subject 
wisely in at least one respect, there can be 
DO doubt that a good introdnetory treatise 
on the Roman Law is sorely needed at 
present. The present part is only an in- 
stalment. But the present part is unques- 
tionably both valuable in itself and of 



good promise for the future. We know of 
no other book in which anjrthins like the 
same amount of information can be ac- 
quired with the same ease. We shall look 
with great interest for the publicatioo of 
the remainder of this treatise. If tlw 
second part is as well executed as the first, 
and bears a due proportion to it. we chiuk 
the work bids fair to become the standard 
text-book for English students.**— Jb/Ms- 
/«r#* Joutn&i, 

" Of all the works on the Roman T^w 
we believe this will be the best suited to 
law students. Mr. Tomkins gives us a 
simple English history of Roman Larw. 
arranged most lucidly with marginal notes 
and |>rinted in a form calculated for easy 
reading and retention in the memory. We 
welcome the book of Mr. Tomkins. It is 
calculated to promote the study of Roman 
Law, and both at the universities and is 
the Inns of Court it is a work which may 
ssfcly and beneficially be employed as a 
text-book."— Xov Timu, 



DREWHY'S EQUITY PZiEADER. 

A CONCISE TREATISE on the Principles of EQUITY 
PLEADING, with Precedents. By C. Stewart Drewrt, Esq., of 
th^ Inner Temple, Barrister at Luw. 12mo., 6s. bovrda. 

CoMTCNTS :— What Persons are entitled to sue in Equity, and in what manner to sac. 
—Of the Modes of iastitntiag a Suit in Fquitv.- Of the Defence of Suits.— Of Pleas. 
—Of Answers.— Of Amended Bills.— Of Revivor and Supplemental Bills.— Of Inter- 
locutorv Applicatious —Of the Proceedings on going into Eyideuee^rrOf Appals. 
— Conclusion.- Appendix of Precedents. 



*' Mr. Drewry will be remembered by 
many as the author of the very popular 
and excellent treatise on the Practice in 
Kquity. He has now contributed to the 
library of the lawyer another work of 
eaunl value, written for younger members 
of the profession and for students, in which 



he describes the principles and general 
rules of Eauity Pleading. It will be foaod 
of Breat utility, as introductory to the more 
ela^rate treatises,orto refresh the memory 
after the study of the laii^er J>ooks.^*— X«» 
Timt; 



WIIalilAMS ON PIiEADINO ANP 

An INTRODUCTION to the PRINCIPLES and 
PRACTICE of PLEADING in the SUPERIOR COURTS of 
LAW, embracing an outline of the whole^ Proceedings in an Action 
at Law, on Motion, and at Judees' Chambers; together with the Rules 
of Pleading and Practice, and Forms of all the principal Proceedings. 
By Watkin Williams, M.P., of the Inner Temple, Esq., Barrister 
at Law. 8vo. 12s. cloth. 



Mr. Williams has undertaken a work re- 

Suiring great care in its treatment ; but we 
ave no hesitation in saying that he has 
brought to bear on his task powers of ar- 
rangement and clearness of expression of 
no ordinary character, and has produced 
a work creditable tu himself and useful to 
the Profession. For the Student especially 



the book has features of peculiar value, 
it is at the same time scientific and prac- 
tical, and throughout the work there is % 
judicious union of general principles with 
a practical treatment of the subject, illus- 
trated b^ forms and examples of tbe main 
proceedings.'*— Jkruf. 
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GLEN'S laAlV OF HIGHIVAYS.-Second Edition. 

THE LAW of HIGHWAYS: comprising the Highway 
Acts 1835, 1862 and 1864: the South Wales Highway Act: the 
Statutes and Decisions of the Courts on the subject of Highways, 
Bridges, Ferries, &c., including the Duties of Highway Boards, Sur- 
veyors of Highways, the Law of Highways in Local Board of Health 
Districts; Highways affected by Railways, and Locomotives on High- 
ways. With an Appendix of Statutes in force relating to Highways. 
By W. Cunningham Glen, Esq., Barrister-at-Law. Second Edition. 
Post 8vo 20s. cloth. 



** Uliose who have need of information 
on the Law as it is, coald not resort to a 
more trustworthy adviser than this Work 
of Mr. Glen. It is conveniently arraogf d 
and capitally, because copiously, indexed.'* 
—Law Timts. 

** Mr. <Tlen undertook a Work that was 
really required not onlv by the profession 
but by a large class of pe* sons interested 
in the Law oT Itighways, and Mr. (>len*s 
official position has no doubt qualified him 
peculiarly to discharge such a task with 
efficiency. Mr. Glen has succeeded in 
what he here proposes, and his Treatise 
will be indispensable to all practitioners 
interested in the Law of Highways **— So- 
licitors* Jowmat. 

** Altogether we may confidently venture 
to confirm the statement in the preface, that 
it may now fairly claim to be recoKnized 
as a standard authority on the lawof hiKh- 
ways by those who are engaged officially 
or otherwise in the administration of that 
branch of the law. It is so. as we from per* 
sonal knowledge can affirm, and, we may 
add, that it is received by them as a trust- 
worthy iruide in the discharge of iheir 
onerous duties."— £«» Timet (.onind Edit. ^ 

** The present edition of Mr. Glen's work 
coutaics a ^rreat deal of valuable natter 
which is entirely new. To those interested 
in the law of highways this manual as it 
now appears will be found a safe and efficient 
guide.* — Law Magatlno Con 9nd Edition). 

** VI r Glen has an established reputation 
in the legal profession as a careful and labo- 



rious writer, and this new edition of his 
new work on highway law will convince 
those who refer to it tliat he has neglected 
no topic likely to be useful to those whose 
duties require them to have a knowledi^e 
of this particular branch of the law. This 
work aspires abov* others which profess 
merely to be annotated reprints of acts of 
parliament. It will he found to contain 
much information which might be lookfd 
for el ewhere in vain. I'he general law 
upon the subject is set forth with a care 
and lucidity deserving of vreat praise, and 
a good index facilitates reference, and ren- 
ders this work the most complete on this 
imj)ortant subject whif h has jet been pub- 
lished."— J«fO'r« o/tke Peace. 

" Mr. Glen may well say that an entire 
revision of the first edition was necessitated 
by the recent stai utes, and his second edi- 
tion is a bulky volume of BOO pages. His 
work may be read with satisfaction by the 
general student as well as referred to with 
confidence by the practitioner^ We need 
sny nothing further of this second edition 
than thM we think it likely to maintain 
fully the reputation obtained by its pre- 
decessor. It has the advantages, by no 
means unworthy of consideration, of being 
w»ll printed and well indexed, as well as 
well arranged, and a copious index of sta- 
tutes renders it a perfect compendinm of 
the authorities bearing in any way on the 
law of highways."— ^/fctWr Journal on 
the Second Edition. 



OIiEN'S ImKW of public HBAIiTH.-Fiftli Editton. 

THE LAW RELATING TO PUBLIC HEALTH 
AND LOCAL GOVERNMENT, including the Law relating to 
the Removal of Nuisances, Injuries to Health, the Prevention of 
Diseases, and Sewer Authorities, with the Statutes and Cases. By 
W. Cunningham Glen, of the Middle Temple, Esq., Barrister at 
Law. 8vo. 30«. cloth. 
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W^IGRAM ON 'WILLS.— Fovrtb Edition. 

An EXAMINATION of the RULES of LAW respecting 
the Admission of EXTRINSIC EVIDENCE in Aid of the INTER- 
PRETATION of WILLS. By the Right Hon. Sir James Wigrah, 
Knt. The Fourth Edition prepared for the press, with the sanction 
of the learned Author, by W. Knox Wigram, M.A., of Lincoln's 
Inn, Esq., Barrister at Law. 8vo. 1 Is. cloth. 



*' In the celebrated treatise of Sir James 
Wigram, the rules of law are stated, dis- 
cussed and explained in a manner which 
has excited the admiration of every judge 
who has had to consult it.**— Lord hinns- 
down, in m Privy CouhcH Judgment ^ Julg 
Btk, 18M. 

'* There can be no doubt that the notes 
of Mr. Knox Wigram tiave enhanced the 
▼alue of the wort, as affording a ready 
reference to recent cases on the subjects 
embraced oi arising out of Sir James 
Wigram's propositions, and which fre- 



quently gire additional sapporCt and in 
some instances an extension to the original 
text."— £«w Ckrcnieh. 

" Understood as general guides, the 
propositions established hr Sir James 
Wigram's book are of the highest value. 
But whatever view may be entertained, 
the book is one which will always be 
highly prized, and is now presented in 
a very satisfactory shape, thanks to the 
industry and iutelligence displayed in the 
notes by the present editor.''— &/»ct(er«* 
Journal and Reporter, 



FRY'S SPECirZO PERFORMANCE OF CONTRACTS. 

A TREATISE on the SPECIFIC PERFORMANCE 
of CONTRACTS, including those of Public Companies. By Edward 
Fry, B.A., of Lincoln's Inn, Esq., Barrister at Law. 8vo. 16s. cloth. 



" Mr. ^ry's work presents in a reason- 
able compass a large quantity of modem 
learning on the subject of contracts, with 
reference to the common remedy by specific 
performance, and will thus be acceptable to 
the profession generally." — Law Chrouiele. 

** There is a closeness and clearness in 
its style, and a latent fulness in the expo- 
sition, whieh not only argue a knowledge 



of the law, but of those varying circum- 
stances in human society to which the law 
has to be applied."— ^^c/a/or. 

" Mr. Fry's el^omte essay appears to 
exhaust the subject, on which he has cited 
and brought to bear, with great diligence, 
some 1.500 cases, which include those of 
the latest reports."— Z«v Magmeine and 
Review, 



PHILLIPS'S LA'Vir OF LUNACY. 

THE LAW CONCERNING LUNATICS, IDIOTS, 
and PERSONS of UNSOUND MIND. By Charles P. Phillips, 
M.A., of Lincoln's Ion, Esq., Barrister at Law, and Secretary to the 
Commissioners of Lunacy. Post 8vo., 18«. cloth. 

** Mr. Pbtilips has, in his very com- present law, as wdl u the |>nctice, 
pleie, elaborate and useful volume, pre- relating to lunacy."—, 
sented us witli an excellent view of the Review, 
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BRABROOK'S NEW IVORK ON CO-OPERATION. 

THE LAW and PRACTICE of CO-OPERATIVE or 
INDUSTRIAL and PROVIDENT SOCIETIES; including the 
Winding-up Clauses, to which are added the Law of France on the 
same subject, and remarks on Trades Unions. By Edward W. 
Brabrook, F.S.A., of Lincoln's Inn, Esq., Barrister at Law, As- 
sistant-Registrar of Friendly Societies in England. 6s. cloth. 

tained in it are valuable and interest- 
ing." — Law Moffcuine. 

** The fullness of knowledge is exhi- 
bited throughout this practical unpre- 
tending and handy little book of infor- 
mation for all whom it concerns." — 
Morning J\>st. 

** The author ,speaks with practical 
experience and authority." — Obterver. 

** The little volume is comprehensive 
and valuable." — News of the World. 



" A volume which will be very cor- 
dially welcomed by the associations of 
which it treats and by their legal advi- 
sers." — Law Timei. 

"At the present time when so much 
attention is directed towards the working 
of Industrial and Provident Societies 
and Trades Unions, with all their unen- 
viable notoriety, Mr. Brabrook's little 
work on these societies is opportune, 
and the statistics and information con- 



COOMBS' SOLICITORS' BOOKKEBPINQ. 

A MANUAL of SOLICITORS' BOOKKEEPING: 

comprising practical exemplifications of a concise and simple plan of 

Double Entry, with Forms of Account and other books relating to 

Bills of Costs, Cash, &c., showing their operation, giving directions 

for keeping, posting and balancing them, and instructions for drawing 

costs. Adapted for a large or small, sole or partnership business. 

By W, Bay LEY Coombs, Law Accountant and Costs Draftsman. 

I vol., 8vo. 10«. 6d, cloth. 

*»* l%e various Aeoovml Books described in the odoM tponfc, &»e Forms of whkh are 
Copyright^ may he had from the PublisherSt at the prices stated m t?ie work at page 274. 



'* The author of the above, relying on 
the well-known fact that solicitors do 
not like intricate bookkeeping, has pre- 
sented to that branch of the profession a 
work in which the really superfluous has 
been omitted, and that only which is 
necessary and useful in the ordinary 
routine in an attorney's office has been 
retained. He has performed his task in 
a masterly manner, and in doing so has 
)( given the why and the wherefore of the 
whole system of Solicitors' Bookkeeping. 
The volume is the most comprehensive 
we remember to have seen on the sub- 
ject, and Arom the clear and intelligible 
manner in which the whole has been 
worked out it will render it unexcep- 
tionable in the hands of the student and 
the practitioner." — Law Magazine. 

** Throughout the pro formd account 
books most of the different matters of 
business which usually arise in a solici- 
tor's office have been passed ftom their 
commencement to their ultimate con- 
clusion. The bill book contains pre- 
cedents of. bills of costs illustigating the 
correspondence between that and the 
disbursement book, and so with the cash 
book, ledger, and other books ; every item 



has its reference and any intricate points 
have been explained, which are merits 
which no other work on the subject 
possesses; indeed so clear do the in- 
structions appear that a tyro of average 
skill and abilities with application could 
under ordinary circumstances open and 
keep the accounts of a business ; and so 
far as we can judge the author has suc- 
ceeded in his endeavour to divest solici- 
tors' bookkeeping of complexity, and 
to be concise and simple without being 
inefficient. We cannot dismiss this 
volume without briefly commenting 
upon the excellent style in which it is 
submitted to the profession."— Zaw 
Journal. 

** Mr. Coombs' Manual of Solicitors' 
Bookkeeping in our opinion takes the 
safe middle course between too great 
Intricacy of management on one side 
and want of detail and explanation on 
the other. His system can be equally 
followed in a small office where a regular 
ftRCountant is not employed and in an 
office where the staff is large. Solicitors 
who manage property will find the speci- 
mens of rental accounts given in the 
appendix very useful." — Irish Law Times. 
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TKOWSB'S OHUROH BUIU>INO IiAWS. 

THE LAW of the BUILDING of CHURCHES, 
PARSOMAGES, and SCHOOLS, and of the Division of Parishes 
and Placet. By Chablbs Francis Trower, M.A., of the Inner 
Temple, Esq., Barrister at Law, late Fellow of Exeter College, Oxford, 
and late Secretary of Presentations to Lord Chancellor Westbury. 

Post 8to. 8f. cloth. 

■BCD are concerned with glebes, endow- 
ments, district chapelries, parishes, eccle- 
siastical commissions snd such like matters, 
aboat which the public and notablj the 
clerical public seem to know but little, but 
which it is needless to sa:^ are matters of 
much importance."— ^MMtrMV' Jommml, 



*' A good book on this sabjeet is calcu- 
lated to be of considerable service bo«h to 
lawyers, clerics and laymen ; and on the 
whole, after taking a snnrey of the work 
before ns we may pronounce it a nsefnl 
work. It contains a great mass of infor- 
mati'in of essential import to those who 
■s parishioners, legal adriscrs or dergy- 



FISLD'8 IJkW REIiATZNO TO CURATES. 

The LAW RELATING to PROTESTANT CURATES 
and the RESIDENCE of INCUMBENTS or their BENEFICES in 
ENGLAND and IRELAND. By C. D. Field, M.A , LL.D., late 
Scholar of Trin. Coll Duhlin, and now of Her Majesty's Bengal Civil 
Service; recently Judge of the Principal Court of Small Causes at 
Rishnaghur; and Registrar of Her Majesty's High Court of Judi- 
cature at Fort William in Bengal ; Author of the Law of Evidence 
in India, &c. Post 8vo. 6s. cloth. 



" A clear and concise exposition of a 
branch of the law not often brought under 



the notice of solicitors, bat of considerable 
interest to the clergy."— X<«tf Tinut, 



GRANT'S Uk'Vir OF CORPORATIONS IN OENERAIi. 

A PRACTICAL TREATISE on the LAW of COR- 
PORATIONS in GENERAL, as well Aggregate as Sole; including 
Municipal Corporations, Railway, Banking, Canal and other Joint- 
Stock and Trading Bodies, Dean and Chapters, Universities, Colleges, 
Schools, Hospitals, with quaii Corporations aggregate, as Guardians 
of the Poor, Churchwardens, Churchwardens and Overseers, &c., and 
also Corporations sole, as Bishops, Deans, Canons, Archdeacons, 
Parsons, &c. By James Grant, Esq., of the Middle Temple, Bar- 
rister at Law. Royal 8vo. 26«. boards. 



'WVIaLA on evidence.— Foortli Edition. 

AN ESSAY on the PRINCIPLES of CIRCUMSTAN- 
TIAL EVIDENCE. Illustrated by numerous Cases. By the late 
William Wills, Esq. Fourth Edition. Edited by his Son, Alfred 
Wills, Esq., Barrister at Law. 8vo. 10s. cloth. 
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Gray*8 Treatise on the Law of Costs in Actions and 

other PROCEEDINGS in the Courts of Common Law at West- 
minster. By John Gray, Esq., of the Middle Temple, Barrister at 
Law. 8vo. 21s. cloth. 

*•* This Work embraces the whole modem Taw wad Practice of Costs, inclodioff the 
important provisioos of the Common Law Procednre Act and Rules, 185£f and the 
recent Statutes affecting the Jurisdiction of the County Courts. 

The Sonth Anstralian System of Conveyancing by Eegis- 

tration of TITLE ; with Instructions for the Guidance of Parties 
Dealing, illustrated hy Copies of the Books and Forms in use in 
the Land Titles Office. By Robert R. Torrens. To which is added 
the South Australian Real Property Act, as Amended in the Sessions 
of 1858. With a copious Index. By Henry Gawler, Esq, Bar- " 
rister. Solicitor to the Land Titles Commissioners. 8vo. 4s. half 
cloth. 

Pnlling*s Practical Compendinm of the Law and Usage 

of MERCANTILE ACCOUNTS; describing the various Rules of 
Law affecting them, the ordinary Mode in which they are entered 
in Account Books, and the various Forms of Proceeding, and Rules 
of Pleading, and Evidence for their Investigation, at Common Law, 
in Equity, Bankruptcy and Insolvency, or by Arbitration. With a 
SUPPLEMENT, containing the Law of Joint Stock Companies' 
Accounts, under the Winding-up Acts of 1848 and 1849. By 
Alexander Pulling, Esq. of the Inner Temple, Barrister at Law. 
12mo. 9s. boards. 

Coote*s Practice of the Ecclesiastical Courts, with Forms 

and Tables of Costs. By Henry Charles Coote, Proctor in Doctors' 
Commons, &c. One thick Vol. 8vo. 29s. boards. 

HamePs International Law.— International Law. in con- 
nexion with Municipal Statutes relating to the Commerce, Rights and 

Liabilities of the Subjects of Neutral States pending Foreign War ; 

considered with reference to the Case of the '* Alexandra," seized 

under the provisions of the Foreign Enlistment Act. By Felix 

Hargrave Hamel, of the Inner Temple, Barrister at Law. Post 8vo. 

3s, sewed. 

Eeyser on, the Law relating to Transactions on the 

STOCK EXCHANGE. By Henry Keyser, Esq., of the Middle 
Temple, Barrister at Law. 12mo. 8s. cloth. 

Gnmey's System of Short Hand, as nsed by both Houses 

of Parliament. Seventeenth Edition, revised and improved. 12mo. 
3s, 6d. cloth. 

A Memoir of Lord Lyndhnrst. By William Sidney 

Gibson, Esq., M.A., F.S.A., Barrister at Law, of Lincoln's Inn. 
Second edition, enlarged. 8vo. 2s. 6d. cloth. 

A Memoir of Mr. Justice Talfourd. By a Member of the 

Oxford Circuit. Reprinted from the Law Magazine. 8vo. Is. sewed. 
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Memoir of Lord Brougham. By George Harris, F.S.A., 

Barrister at Law, Author of *<Life of Lord Chancellor Hardwicke/' 
Reprinted from the Law Magasine. 8vo. 1< 6d. sewed. 

Cutler'i Law of Voluntary and other Settlements, in- 
cluding the 9l8t section of the Bankruptcy Act, 1869. By John 
Cutler, B.A., of Lincoln's Inn, Esq., Barrister at Law. Svo. 35. cloth. 

Civil Service of India— Svo. is. sewed. OnEeporting 

CASES for their Periodical Examinations hy Selected Candidates for 
the Civil Service of India. Being a Lecture delivered on Wednesday, 
June 12, 1867, at King's College, London. By John Cutler, B.A., 
of Lincoln's Inn, Barrister at Law, Professor of English Law and 
Jurisprudence, and Professor of Indian Jurisprudence at King's Col- 
lege, London. 

Blayney's Practical Treatise on Life Assurance. Second 

Edition. By Frederic Blayney, Esq. 12mo. 7«. boards. 

The Laws of Barbados. (By Authority.) Royal svo. 2U. cloth. 
Pearce*s Guide to the Bar and Inns of Court.— A Guide 

to the Inns of Court and Chancery; with Notices of their Ancient 
Discipline, Rules, Orders and Customs, Headings : together with the 
Regulations of the Four Inns of Court as to the Admission of Students, 
Keeping Terms, Lectures, Examination, Call to the Bar, &c. By 
Robert R. Pearce, Esq., of Gray's Inn, Barrister at Law. Svo. 
8«. cloth. 

Baker's Practical Compendium of the Recent Statutes, 

CASES, and DECISIONS affecting the OFFICE of CORONER, 
with Precedents of Inquisitions, and Practical Forms, By William 
Baker, Esq., one of the Coroners for Middlesex. 12mo. 7s. cloth. 

Greening's Forms of Declarations, Pleadings and other 

PROCEEDINGS in the Superior Courts of Common Law, with the 
Common Law Procedure Act, and other Statutes; Tahle of Officers' 
Fees; and th^ New Rules of Practice and Pleading, with Notes. By 
Henry Greening, Esq., Special Pleader. Second Edition. 12mo. 
lOs. 6d, boards. 

Browne's Practical Treatise on Actions at Law, em- 
bracing the subjects of Notice of Action; Limitation of Actions; 
necessary Parties to and proper Forms of Actions, the Consequence 
of Mistake therein ; and the Law of Costs with reference to Da- 
mages. By Rowland Jay Browne, Esq., of Lincoln's Inn, Special 
Pleader. 8vo. 1 6«. boards. 

Quain and Holroyd's New System of Common Law Pro- 

CEDURE according to the COMMON LAW PROCEDURE ACT, 
1852. By J. R. Quain, of the Middle Temple, Barrister at Law, 
and H. Holroyd, of the Middle Temple, Special Pleader. 12mo. 
7t. 6d, cloth. 



MESSRS. BUTTERWORTH, 7, FLEET STREET, E.C. 43 



Phillimore*8 Commentaries on Intemational Law. By 

The Right Hod. Sir Robert Phillimore, Kut., now Judge of the 
High Court of Admiralty of England. 

Extraet/rom Pamphlet on *^ American Neutrality** by Oeorgs Bbmib {Botton^ U.S.). 
— " Sir Robert PhiUimore, the present Queen's Advocate, and author of the most 
comprehensive and systematic ' Commentaries on Intemational Law ' that England 
has prodttoed." 

*»• Vol. 1, Mcond edition, price 20*., Vol. 9, price 228., Vol. 8, price 82*., Vol. 4, price 
80<., may be had separately to complete eets, or the v>ork may be had complete in four vole, 
•price bl. As. doth. 

Deane*8 Law of Blockade, as contained in the Judgments 

of Dr. Lushington and the Cases on Blockade decided during 1854. 
By J. P. Deane, D.C.L., Advocate in Doctors' Commons. 8vo. 10s. cl. 

Cutler on the Intemational Law of H avigable Eivers. 

8vo. Is. 6<L sewed. 

Linklater's Digest of and Index to the New Bankruptcy 

Act, and the accompanying Acts of 1869. By John Linklater, 
Solicitor. Second Edition. Imperial 8vo. 3s. 6d, sewed. 

Fothier's Treatise on the Contract of Partnership. 

Translated from the French, with Notes, by O. D. Tudor, Esq., Bar- 
rister at Law. 8vo. 5s. cloth. 

Hertslet's Complete Collection of the Treaties and Con- 
ventions, and Reciprocal Regulations, at present subsisting between 

Great Britain and Foreign Powers, and of the Laws, Decrees, and 
Orders in Council concerning the same, so far as they relate to Com- 
merce and Navigation, Slave Trade, Post OfBce Communications, Copy- 
right, &c., and to the Privileges and Interests of the Subjects of the 
High Contracting Parties; compiled from Authentic Documents. By 
Lewis Hertslet, Esq., Librarian and Keeper of the Papers, Foreign 
Office. Vols. 1 to 11, 8vo. 12/. 15s. boards. 

Norman's Treatise on the Law and Practice relating to 

LETTERS -PATENT for INVENTIONS. By John Paxton 
Norman, M.A., of the Inner Temple, Barrister at Law. Post 8vo. 
7s. 6d. cloth. 

I^ancillon's Law Lectures. Second S^ies. Lectures, 

ELEMENTARY and FAMILIAR, on ENGLISH LAW. By 
James Francillon, Esq., County Court Judge. First and Second 
Series. 8vo., 8s. each, cloth. 

Warren's Manual of the Parliamentary Election Law of 

the UNITED KINGDOM. By Samuel Warren, D.C.L., Q.C. 
One thick volume, royal 12mo. 25s. cloth. 

Warren's Manual of the Law and Practice of Election 

COMMITTEES. By Samuel Warren, D.C.L., Q.C. Royall2mo. 
15s. cloth. 

. The Law Student's Guide ; containing an Historical Trea- 
tise on each of the Inns of Court, with their Rules and Customs 

respecting Admission, Keeping Terms, Call to the Bar, Chambers, 

&c., Remarks on the Jurisdiction of the Benchers, Observations on 

the Study of the Law, and other useful Information. By P. B. Leigh, 

Esq., of Gray's Inn, Barrister at Law. l2mo. 1827. 6s. boards. 
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A Treatise on fhe Law of Slierifl^ with Practical Forms 

and Precedents. By Richard Clarkb Sewbll, Esq., D.C.L., Bar- 
rister at Law, Fellow of Magdalen College, Oxford. 8vo. 1/. U. 

Dwyer's Militia Laws and Eegn^tions. A Compendium 

of the PRINCIPAL LAWS and REGULATIONS relating to the 
MILITIA of GREAT BRITAIN and IRELAND. By Edward 
DwYER, B.A., of Lincoln's Inn, Esq., Barrister at Law. 12mo. 5*. 6d, 

Drainage of Land: How to procnre Ontfalls by Hew 

Drains, or the Improvement of Existing Drains, in the Lands of an 
Adjoininff Owner, under the Powers contained in Part III. of the Act 
24 & 25 Vict., cap. 133, 1861 ; with Explanations of the Provisions, 
and Suggestions for the Guidance of Landowners, Occupiers, Land 
Agents and Surveyors. By J. Wm. Wilson, Solicitor. 

Feame*s Chart, Historical and LegigrapMcal, of Landed 

Property in England, from the time of the Saxons to the present ^ra, 
displaying at one view the Tenures, Modes of Descent and Power of 
Alienation of Lands in England at all times during that period. On a 
sheet, colored, 6t, ; on a roller, 8«. 

Border v. Heath. Judgment delivered on November 2, 

1861, by the Right Honorable Stephen Lu8HiNaT0si,D.C.L., Dean of 
the Arches. Folio, is, sewed. 



The Law relating to Ritualism in the Tlnited Church of 

England and Ireland. By F. H. Hamel, Esq., Barrister at Law. 
12mo. If. sewed. 

Archdeacon Hale*s Enquiry into the Legal History of 

the Supremacy of the Crown in Matters of Religion ; with especial 
reference to the Church in the Colonies. With on Appendix. By 
W. H. Hale, M.A., Archdeacon of London. Royal 8vo. 4s. cloth. 

Archdeacon Hale's Essay on the Union between Church 

and STATE, and the Establishment by Law of the Protestant Re- 
formed Religion in England, Ireland and Scotland. By W. H. Halk, 
M.A., Archdeacon of London. Read at the Visitation of the Clergy, 
May 14, 1868. 8vo. 1«. sewed. 

Judgment of the Bight Hon. Sir Robert J. Fhillimore, 

Official Principal of the Court of Arches, with Cases of Martin v, 
Mackonochie and Flamank v. Simpson. Edited by Walter G. F. 
Phillimore, B.A., of the Middle Temple, &c. Second Edition, 
Royal 8vo. 2i. 6d, sewed. 

Judgment delivered by Bight Hon. Lord Cairns on behalf 

of the Judicial Committee of the Privy Council in the Case of Martin 
V. Mackonochie. Edited by W. Ernst Browning, Esq., Barrister 
at Law. Royal 8vo. Is. 6d, sewed. 



--n 



MESSRS. BUTTERWORTH, 7» FLEET STREET, E.G. 45 

The Judgment of the Dean of the Arches, also the Jndg- 

ment of the PRIVY COUNCIL, in Liddell (clerk) and Horne and 
others against Westerton, and Liddell (clerk) and Park and Evans 
against Beal. Edited by A. F. Batford, LL.D. : and with an elaborate 
analytical Index to the whole of the Judgments in these Cases. Royal 
8vo., 8«. 6d, sewed. 

The Case of Long «• Bishop of Cape Town, embracing the 

opinions of the Judges of Colonial Court hitherto unpublished, together 
with the decision of the Privy Council, and Preliminary Observations 
by the Editor. Royal Svo., 6<. sewed. 

A General Catalogne of all Modem Law Works now on 

Sale by Messrs. Butterworth, with a Chronological List of all the 
Reports from the earliest Period to the present Time, and an Index of 
Subjects for convenience of reference : intended as a Guide to Pur- 
cBasers. 8vo. 1«. sewed. (Gratis to Purehatert,) 



The Evils of Unlimited Liability for Accidents of Masters 

and Railway Companies, especially since Lord Campbell's Act. A 
Paper read before the Social Science Association. By Joseph 
Browh, Esq., Q.C. 8vo. ^ Is. sewed. 

Legislation on Life Assurance ; a Statement of the Prin- 
ciples on which it should proceed. By £. W. Brabrook, Esq., F.S.A., 
Barristerat Law, Assistant Registrar of Friendly Societies. 8vo. 6d. sewed. 

The Amalgamation of the Legal Profession considered 

with special reference to contemplated Law Reforms. By C. T. 
Saunders, Attorney at Law. 8vo., is. sewed. 

Jamaica Riot— The Case of George William Gordon; 

with Preliminary Observations on the Jamaica Riot of Oct. 11, 1865, 
and a Preface. By B. T. Williams, Esq., M. A., Barrister at Law. 
Svo. 2s. sewed. 

The Privilege of Religions Confession in Tgngiiaii Conrts 

of Law, considered in a Letter to a Friend. By Edward Badeley, 
Esq., M.A., Barrister at Law. Svo. 2s. 

Our Judicial System. A Speech in the House of Com- 
mons, February 22nd, 1867. By Sir Roundell Palmer, Q.C., M.P. 
8vo., Is. sewed. 

A Plan for the Formal Amendment of the Law of England. 

By Thomas Erskine Holland, M.A., Barrister at Law. 8vo., If.sewed. 

Imprisonment for Debt and Bankmptcy, with a Sugges- 
tion. By a Barrister. 8vo., 6d. sewed. 
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OIiARK'8 H0OBB OF IiORDS REPORTS. 

The HOUSE of LORDS CASES on Appeals, Writs of 
Error and Claims of Peerage. By Charles Clark, Esq., of the 
Middle Temple, Barrister at Law, Reporter by appointment to the 
House of Lords. 

Complete in Eleyen Vols., and containing all the Cases decided from 
1847 to 1866. 

OIUkRK'S DIOBSTBD INDEX to aU tke HOUSE OF LORDS 
REPORTS from 1814 to the Preoeiit Time. 

Royal Svo. Price 31s. Qd. cloth. 

MWABVY AND TRISTRAM'S PROBATE AND DIVOROE 

RB PORTS. 

REPORTS pf CASES decided in the COURT of PRO- 
BATE and in the COURT for DIVORCE and MATRIMONIAL 
CAUSES. By Dr. Swabey, D.C.L., AdvoQate, and Barrister at Law 
of Gray's Inn, and Dr. Tristram, D.C.L., Advocate in Doctors' 
Commons, and of the Inner Temple. Vols. I., J I. and III., and Vol. 
IV. Part I., containing all the Cases at present decided, from 1858 
to the present time. Price 7/. 1 If. 6d. sewed. 

*«* f^o/. JV, Part JLf completing the series, is in preparation, 

DR. ROBINSON'S NEW^ ADMIRAIiTY REPORTS. 

REPORTS of CASES in the COURT of ADMIRALTY, 

commencing with the Judgments of the Right Honourable Stephen 
Lushington, D.C.L. By William Robinson, D.C.L. Advocate. 

Three Vols. cootainiDg Cases decided from 1833 to 1850. 41, 7s. 6d. 
sewed. ♦ 

S^TABBY'S ADMIRAIiTY REPORTS. 

REPORTS of CASES in the COURT of ADMIRALTY, 

from 1855 to 1859. By M. C. Merttins Swabey, D.C.L., of 
Doctors' Commons, and of Gray's Inn, Barrister at Law. Complete 
in 1 Vol. containing 3 Parts. Price 34<. sewed. 

VBRNON IfUSHINOTON'S ADMIRAIiTY REPORTS. 

REPORTS of CASES in the COURT of ADMIRALTY, 
and on APPEAL to the PRIVY COUNCIL. By Vernon Lush- 
iNOTON, Esq., Barrister at Law. Complete in 1 volume, containing 
cases from 1859 to 1863. 

BROWNINO and LUSHINGTON'S ADMIRALTY REPORTS. 

REPORTS of CASES in the COURT of ADMIRALTY, 
and on APPEAL to the PRIVY COUNCIL, 1863—1865. By 
Ernst Browning and Vernon Lushington, Esqrs., of the Inner 
Temple, Barristers at L:iw. Complete in 1 Toh 40f. sewed. i 
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A Fractioal Compendium of the Law of Landlord and 

Tenant. By William Mitchell Favcett, of Llncoln'B Inn, Barrister at 
Law. In 1 vol. 8to. 

Koman Law. Histoire de la Legislation Romaine et Generalization 

du droit. By M. Ortolan. New Edition, 1870, translated into English tmth the 

Author*s permiukfn^ with a Chronometrlcal Chart of Roman History. By David 

Nasmith and Iltudus Thokai Pbichabd, Esquires, Barristers at Law. 
In 8vo. 

The Institntes of Roman Law. Part '!• By Frederick J. 
ToMKiNS, Esq., M.A., D.C.L., Barrister at Law, of Lincoln's Inn. To be com- 
pleted in S parts, royal 8to. 

Brandon's Notes of Practice in the Mayor's Conrt of the 

(Hty of London. Second Edition. In 8vo. 

Principles and Bnles of the Criminal Law, as expressed and 

laid down by EngliBh Jndges; collected and arranged, with Introductory 
Abstracts and Notes. By Phiup Ahstis Smith, Barrister at Law. Vol. I. 
(Offences against Property). In 8to. 

A Guide to the Authorities on International Law, consist- 

ing of references to the Tarious subjects treated of in the works of popular writers 
upon the Law of Nations, ftc. By Edward Hxbtslbt, of the Foreign Office. 
In 8to. 

HamePs Laws of the Customs. Second Edition, l vol. Royal 8vo. 

A Treatise on the Law of Criminal Procedure. By James 

Edward Davis, of the Middle Temple, Esq., Barrister at Law, Stipendiary 
Magistrate at Stoke-upon-Trent. In 1 vol. 8vo. 

A Collection of Mortgage Precedents and Decrees; intended 

as a Companion Work to the General Law of Mortgage. By W. R. Fishbr, Esq., 
of Lincoln's Inn, Barrister at Law. In 1 vol. Royal 8vo. 

Glen's Poor Law Orders. The Seventh Edition. In post 8vo. 

Hertslet's Commercial Treaties. Vol. xil By Edward 

Hbbtslbt, of the Foreign Office. 

The Law Magazine and B.eview for February, 187L— 

No. 60. 

The Law Examination Journal for Hilary Term, 1871.— 

No. 6. 
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